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PUBLISHERS' NOTE 



Workmen's compensation acts are, in so far as the United States is concenied, of more recent 
date than the Cyc articte on the topic of Master and Servant, the first state act having been 
passed two years after the pubhcation of that article. Siace that time, however, there baa been 
an unprecedentedly rapid adoption of the plan, which the acts embody and a consequent growth 
of a substantial body of case law on the subject. Owing to the radically new character of this law 
and the constantly increasing number of decifdons it is impo^ble to present it satisfactorily by way 
of annotation to previously prepared articles, no matter how fully they may have covered the field 
of law existing at the time of their preparation. Because of this fact it has been thought proper, 
in order to preserve the entire comprehensiveness of the Cyc-Oorpus Juris System, to prepare and 
send out with the ye&r's volume of annotations this treatise, which is in fact a Corpus Juris article 
on the subject, designed for temporary use until the topic is reached in the due course of publication 
of Corpus Juris, but prepared with the care which would be given a permanent treatise. 

The title, Workmen's Compensation Acts, has been adopted, although at the outset it was the 
custom of digesters and classifiers of the law to treat the subject matter as a part of the law of 
Master and Servant, and althoi^ there is authority of the highest character — no teas than that 
of the makers of the American Digest classification scheme — for its retention there, since, while 
the relationship of employer «nd employee is essential to the application of the compensation acts, 
their underlying theory seems more closely akin to the principles of insurance than to the principles 
of the law of Master and Servant." 

Attention is called to the importance of preeo-ving this pamphlet. The article in its present 
form will remain a part of the Cyc-C^rpus Juris System, and, as such, will be annotated from year 
to year in the regular Annotations, until it becomes necessary to rewrite the article and incorporate 
it in its proper alphabetic place in the last volume of Corpus Juris. 

In tendering this article to oiir subscribers we feel that we are fulfilling our promise to keep 
the Cyc-Corpus Juris service constantly abreast of the times. 

* See remarks of Lord Chancellor Haldane in Trim Joint District School v. Kelly, [1914] A. C. 667 post page 6. 
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[i 1] A. Definition. The Btatntes which are 
known as the workmen's compensation acta, white 
alike as to the object sougrht to be attained,* are 
so nnmerous and bo varied as to details of admin* 
istration that any attempted definition of them mnst 
of necessity be ^neral in itB terms. However, a 
workmen 's compensation act may be broadly defined 
as a statute providing that in the case of an injury 
to an employee, when the employment,* the injury, 
and the employee* are within the operation of the 
act, the injured employee or his dependents' shall 
be paid an amount to be determined in accordance 
with a fixed system or schedule," the payment and' 
the procedure to secure payment p^cribed by the 
act' being in substitution for all 6ther remedies, 
if any, existing to the employee against the em- 
ployer.' 

I. L.ewls. etc.. County v. Indus- 
trial Aoo. Bd., {Mont.) JBB P 288, ZTO. 

■'E&ch ByHtem seeks the same ulti- 
mate end, but by Bomewhat difTerent 

la a term sufflclenlly com pre he naive 
for all practical purboaea to Include 
both." Lewis, etc., County v. Indua- 
trla! Ace. Bd., supra, 

"CompeuBatlon Acta have had a. 
common origin and a common hla- 
■ tory, and the Breat majority of the 
twenty-four Inow thirty-two see In- 
fra I B note 48] thua tar enacted In 
our Statea bear close resemblance to 
each ' other In esssntlal features," 
Powers V. Hotel Bond Co., 89 Conn. 
143. 14T, 93 A 24E. 

9. BrnplOTBunta wltUn aeta aee 
Infra J 3B. 

3. bJnrlaB oompaanted for aee 
Infra J» 63-7B. 



[J 2] B. Olaaslflcafeioii. Componsation legislation 
falls readily into two major clasaes (1) the com- 
pensation acts properly so-called, and (2) the in- 
surance acts, the distinction being that under the 
first class tiie payment is made by the employer 
in whose service the injury occurs, either directly 
or through the agency of a private insurer, while 
under the second class provision is made for trans- 
far of the liability for payment from the individual 
employer to a fund made up of contribntions in tbs 
nature of premium payments exacted from all of 
the employers within the terms of the act.' Cer- 
tain of the acts partake of both classifications, 
however, in that they make acceptance by the em- 
ployer of the state systems of insurance optional."* 
Both the comj)enaation and the insurance acts ar« 
subject to a further classification as (1) voluntary 



L Bu)fl07«ei oomtnr wUUa 

1 Infra 11 18-43. 
S. DapUdMta •Btttl*a to 
-"1 see Infra II 19-G2. 
* * Of 



e. 



-SI 73-..,. 

7. vroosdare ._ 

tlon see Infra )1 101-lGO. 

8. Sffset on otker Ilghtm of aoUoB 
Mid Osfaaaea see Infra tt 1S3--1T3. 

, S. See Wlnfleia v. New York Cent., 
etc., n, Co., 168 App, Dlv. 861, 36' '" 

NTS 4B9 (wh(- •"-- ' - 

the New York .. ___ 

legislative Intent primarily 
require any employer tr ~" 
faction to his employee 
sustained but to make 



a obtatai oompeaa 



„. aald of 
B13: 'The 



fund which s: 
injur 



Mnju^ 
lie hai- 



celved In any i 



B that 



PUlHbury. 170 Cnl. BSfl, 161 P SB8. 

[a] Vorain ayateBU of Isflala- 
tlon. — The ftrelgn acts have been 
grouped by the W&ahlngton court In 
speaking of the Bourcea of their own 
act. as follows: "Our legislators. 

with three Bystems to Imitate, r"- 

the most sweeping, Tliere wi 

of England, which Iivst tnt~ - 

with employers, a liability act r«- 
, — J-.. ..... _-^gjj.,bing no 

provide for tiie cfalm. There xvaa 
that of Denmark and Sweden. In 
which the state Issues pollcleB to the 
employed at the master's expense. 
Finally, tharo waa that of Germany, 
^ -irly r '- 



I with contribution of t 
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or elective, and (2) compulsory, the tenuB being 
self-ezplanaton' and the distinction being in that 
the persons affected have an option to accept or 
to reject the provisions of an elective act, while no 
Bneh option is conferred in case of a compnlsory 
act." Several of the acts are elective as to em- 
ployers goierally but compulsory as to the state 
and municipalities;" at least one is elective as to 
the employee and compnlsory as to the employer." 
Detenninfttiim of cwnpnlBory or slsctiTe diar- 
aotor. A compensation act will not be held 
coercive or compnlsory on mere speculation or 
conjecture," nor beoanse of the possibility of such 
a general acceptance that a large part of the labor 
employed within the state will come under its oper- 



SKQment, nor. during i 

til roe months, does _ 

contribute something toward the 
loss, as he did under the German." 
Sterti V. Industrial Ins. Commn. 
(Wash-llBS P IB6, 258. 

[b] Tlia Wubfiirton met "Is no 
an employers' liability act. tt la no 
even an ordinary compensation act 
It Is an Industrial Insurance atatute,' 
Stertz V. Industrial Ina. Commn. 
(Wash.) 168. P SS6, -269. 



Is a Ho-cal1ed optional or 

Eraph B. provldea that a con 
Irlng shall be presumed i 
been mads under the act u 
contract of employment or i 
sent by either party to th 



The Btatate, there tor a 



pulBory only In 

8 arty dlsafflrmn .•. ,, ui=..c .. ...- 
ustrlal Commn., 62 Oh. St. 431, 111 
NB 299, LRAISIBD 941; MIddieton 
T. Texas Power, etc. Co.. (Tex.) ISS 
8W ES«. 

BlsottoB to aMspt BOt see Infra 
II 4t-4S. 

TallOtty as astnmlnsa br oompnl- 
■OTT or •IsettT* ohamotAT see infra 

It. 8e« statutory provisions: and 



' Constitution and compensa- 
WDH act make the compensation pro- 
vided compulsory upon the part of 
the employer, and ontlonal on the 

Bart of the employee. .Arlcona Cons, 
melting Co. v. UJaek, aupra. 
14. State V. Creamer, 85 Oh. S(. 
149. 194, 97 NB 81)2, 99 LRANS 864; 
Bor^nls v, Falk Co., IIT Wis. S27. 
IBS. 191 NW 209, 97 LRANS 489. 

"We meet the objection that the 
law, while In Its words presenting to 
employer and employee a free choice 
-~ '- whether ne win accept He 



, Is 1: 






that neither employer _ _^ 

can be said to act voluntarily In ac- 
cepting It. As to the employer, the 
argument Is that the abolition of the 
two defenses Is a club which forces 
him to accept: and as to the em- 
ployee, the argument ta that If his 
employer accepts the law the em- 
nlnyee will feel compelled to accept 
) throug-h fear of discharge If he 



do r 



cept. 



Laws cannot be set aside 
speculation or conjecture. 
V. Palk Co,, supra. 

"On account of the 
and statutory rights s 
to the parties by this a 
■""" e pointed " "' ' " " 



elec 



as well c 



ation." Further, it has been broadly stated that a 
compensation act cannot be held coercive when the 
only result attaching to nonacceptance is the dep- 
rivation of rights of which a citizen may lawfully 
be deprived without reference to any statute which 
might either be accepted or rejected."" Or, more 
concretely, a compensation act is not rendered com- 
pulsory by the fact that common-law defenses are 
withdrawn from employers who do not elect to 
come under its operation,*^ nor because & particular 
right of action is witlidrawn in the case of an em- 
ployee who dues not accept the compensation pro- 
vided by the act and whose employer has elected to 
be bound by its provisions." An act cannot be re- 
garded as compulsory for the reason that in the 



AnnCasl914D 1280 (where the court, 
osaumlng the New Hampshire act to 
be elective, aald: "In other words. 






JUlt 1 






1 follow.' 
h thing 



aald her 



elated with compulsion and coercion) 
would seem to lead an employe to 
voluntarily make the contribution 
and waiver contemplated," State v. 

nrenmiT. BUpra. 

.._ _. gj Q^ gj^ 






349, 97 NB S02. 19 LRA^S 694. 

18. Hunter v. Colfai Cone. Coal 
Co., (Iowa) IB4 NW 1037. 1069. 

"If the Legislature may validly 
aay: Tou ahaJl not defend with con- 
tributory negligence, nor with fault 
of fellow Bsrvanta; you must prove 
you are not In fault for the Injury 
suffered by your servant while doing 
your work; you must efCect Insurance 
so that your Insolvency may not 
leave him a crippled public charge. 






lated I 



■"•S,' 



lal] be 



— r-.,ment — can validly 

compel all this without enacting a 
vorkman'B compensation act — to en 
low can the saying that these things 
■-■■ shall loae and these things you 
'" "" accept the act 



t liberty t 






a do a thing 



right to do 
what terms 
refraining, 
right to do 






r arbitrary. The 



demand. To t 






t tomatoes — the 



Constitution Is In 
only penalty for 

Legislature may < 



violation of the Con- 
B the Inducement to 
ling prohibited by the 



ANS 694. Compare 
, Mfg. Co., 77 N. H. 



iBlona of _. __ ._ 

Iiose who do not accept It 
nly real defense *- -- *- 
. which IB 



the pro 
ke fron 






. . I to l._. ..._ 
ployer at common law"). 

[a] Ui Xantnoky (1) a contrary 
conclusion was reached as to L. 
(1914) c 73, the court saying: "If 
any employer should determine that 
he wanted to carry his o — -'-'■ ---• 



t'lng the law 
■ him, he can 
I his Industr 






contra. 



do so. He can 



employer: 



isutt? The law says to this 



Ini 



tries 



I of 



you shall not avail yourself __ 

following defenses— the defense of 
the fellow-servant; the defense of 
the assumption of risk; or the de- 
fense of contributory negligence." 
These are practically all the defenses 
the employer has, and they are taken 
from him unlesa he accepts the pro- 
visions of this act. He cannot, under 
these conditions, successfully defend 
any suit for persona] Injury, If he 
IB sued by an Injured employe, about 



ate his buslneaa, he Is compelled to 
pay his premiums Into the fund and 
accept the provisions of the act." 
Kentucky State Journal Co. v. Work- 



LRA1916A 402. 



.72 SW .... __. 

The act of 1918, „ . ._ 

' ' ' " compulsory In^thfa respect. 



- Caldwell, . 

ISe 3W 618. 
. re Opinion of Justices, ; 
- "° •■'^ 308 (holding ■ 



oncl ai^n *' 



deprivation. under such cPrcum- 
stances, of the right to maintain an 
action for death under the employers' 
liability act did not constitute legal 

- ~ ■ - 1) a contrary 

.-- .— Jd with refer- 
ence to-L. (1911) c 73. the court Bay- 
ing: "The action of the employer In 
paying Into thla fund his premiums 
and accepting the beneHts of thla act 
necesaaHly brings the employe 
within the act. The employe can go 
nowhere elae, he haa been legislated 
out of his causes of action, and all 
he can do la to accept such amount 
as Is allowed him by this board of 
compensation. The Legislature has 
no right to say to one of Its citizens 
that 'unleaa you accept the pro- 

stltullonal rights, It will take from 
you other rights more valuable.' In 
tho light of Section £4 of the Con- 
atllutlon fthla section provldea that 
the Legtslature "ahall have no power 
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absence of Dotice to tbe contrary acceptance of its 
proviaions is presumed on the part of the employer" 
or the employee." 
l^ 3] 0. EtnployarB' Liability Acts Disttngnishad." 

The diatinctioD between the compensation acts and 
tbe employers' liability acts lies in tbe fact that the 



recovery under the compensatio 

for Injuries resulting in death or for 
Injuries to perBonB or property"], we 
must treat the contract made by the 
employe under the provision or this 
act as compulBory and therefore 
void." Kentucky State Journal Co. 
V. Workmen's Compensation Bd.. 161 
Ky. 162, 569, 171) 8W 43T, 1166, 
OtAlSl^A 3B9, AnnCasl»l«B 1273, 
16Z Ky. 387, 1T2 SW 674, LRAISieA 
402. (2) The act of 1916. L. (1916) 
■- ■ 1 this 



tcts 



a not based 



iplo) 



who 



under section 76b the c 

does not elect to accept „.. 

ages for personal Injuries, sustained 
by the alleged negligence of the em- 
ployer who has accepted Its pro- 

tenses that lis was guilty of con- 
tributory negligence, or that the In- 
juries complained of were caused by 
the negligence of a fellow servant. 
or that he assumed the risk of the 
accident that resulted In his Injury. 
But, clearly, the fact that the em- 

8 lover may rely on these defenses 
I far from denying to the employe 
the right to recover for Injuries 
caused by the negligence of the em- 
ployer. He Btllt has his cause of 
action as he has always had. and the 
employer has only the right to rely 
on defenses that tie always had the 
right to rely on"). 

\». Hunt«r V. Colfai Cons. Coal 
Co.. (Iowa) 164 NW lOlT; Mathlson 
V. Minneapolis St. R. Co., IIB Minn. 
286 296. 148 NW 71, I.Ril91«D 412. 
"The choice Is no less voluntary 
and optional because a party la 
deemed to have accepted these pro- 
visions unless he give notice to the 
contrary, than It would be if he were 
deemed not to have accepted them 
until he gave notice to that elTect." 
Hathlson v. Minneapolis St. R. Co., 

fa] Tb» mlaola act of M13 has 



ably short time In which 

Victor Chemical Works v. Industrial 
Bd.. 274 111. 11, 113 NE 173. 

iM. Mackln v. Detrolt-Tlmkln Axle 
Co.. 1S7 Mich. 8. IBS NW 4S; Mathl- 
son V, Mlnneanolla St. H, Co., 12* 
Minn. 288. US NW 71, LRA191SD 
412. But see Kentucky State Journal 
Co. V. Workmen's Compensation Bd.. 
162 Ky. IB7. 388, 172 8W 874. 
LRAI9leA 402 (where the court said 
on rehearing: "'Some provision 
should be made In the act whereby 
the employe signifies his acceptance 
of the provisions of the act by some 
affirmative act on his part. Silence 
on this subject should not be con- 
strued Into acceptance'" 



d passim seq. 



Co.. 216 N. 



: [26 Cyc 10791, 



110 NE 614, 



said: "The act of April 4th, 1311 
(Pamph. L.. p. 134), to which herein- 
after we shall have occasion to refer. 
la sometimes called the 'Workmen's 
Compensation act' and sometimes 
the ■Employers- Liability act," Coun- 
sel In the present case call It the 
latter. Of course. It has the charac- 
teristics of both, yet, since its chief 
purpose was compensation to injured 



[§§2-4 

on any theory of aetionable wrong on the part of 
the employer." 

[M] !>• N&tnie of Right to OompeDMtion and 
Idabili^ Therefor. Tbe compensation acts are 
based on a new theory of compensatioa distinct 
from the existing theories of damages," the under- 
lying conception being one of insurance.^ Tb« 
The act of April 



the \at 



Liability ^._. 

'90B (Pamph. L,. p. 114), Is of 

"Uiabllltr and oompMUa-tlon 

i are not to ha group*a to- 

trether, — They are the antipodes o( 
labor legislation, having their 
foundation In essentially dlRerent 



c idea 



The 



mon law of England and America 
and the Civil Code of continental Eu- 
rope furnished but a single remedy 
(or a servant's Injury — an action for 
damages In which It was made to 
ar that the negllgenoe of the 



the Inji 



ry. The harshness of the 
emphaslced when there was 
' "~ " the defenses * — 



I2«, 19 ^RC 183), fellow servant's 
legllgence (Murray v. R, Co.. 26 
i. C. L. 386. 20 AmD 268: Priestley 
!. Fowler, S M. & W, 1, 160 Reprint 
:03O, 19 ERC 102), and assumption 
if risk (Farwell v. Boston, etc., R, 
Corp., 4 Mete. (Mass.) 49, 38 AmD 
339; taning v. New York ~Cent., etc., 
R. Co., 49 N. Y. 52!, 10 AmR 417). 
With the Increased hazards conse- 
quent upon the use of high explosives, 

plicated and dangerous ma- 

ery, and the powerful agencies 



ses. But whether the remedy 
B sought at common law or under 
employers' liability statute, the 
actionable wrong of the master, or ac- 
tionable wrong for which the master 
was liable under the maxim fespon- 
deat superior, was the gist of the 
claim for damages and the basis of 

pensatlon laws proceed upon the 
theory that the Injured worklngman 
Is entitled to pecuniary relief from 
the distress caused by tils Injury, as 
a matter of right, unless his own 
willful act Is the proximate cause, 
and that It Is wholly Immaterial 
whether the Injury can be traced to 
the negligence of the master, the 
negligence of the Injured employe or 

suits from an act of God, the public 
enemy, an unavoidable accident, or a 
mere liasard of the business which 
- - ■ ibject to more 

trial Ace' Bd.'. 



....r . — --P the liability of 

employers, and, as Its body shows. 
Is applicable only to Habtllty In tort 
for negligence. No new right of 
action Is given: all that Is done Is to 
take away certain defences which 
had come to be thought unjust. The 
legal liability of the employer under 
— — •... jjpj depend upon the 

... .ncreased nor diminished 

thereby. The amount of the pecuni- 
ary liability Is In no way regulat 



of the 



mited. The a 



ipplle 



only to 
m all 



employers. 
* respects me Workmen a "..on. 
ition act differs. Liability there 
r is contractual, and while th 
■act liability Is Implied froi 
ce. either party Is at liberty t 
t or reject the statutory cor 
A new right of action I 
1, of a character unknown to ou 



by silence, he has adopt^ the 

statutory terms. The amount of his 
pecuniary liability Is fixed by statute 
and not by the verdict of^ a Jury. 
Employer and employe adopt as a 
part of their contract a novel method 
of procedure In which the liability 
' '" a.re determined 

And^'uie'"! __ 

meant to he paid by Insiaiiments, in 
lieu of wages as It were, and may ba 
changed If circumstances change. 
The scheme Is more like a. pension 
scheme thaji a liability for a bresich 
of contract, or damages In tort. "The 
difference between the two kinds af 
legislation Is illustrated In our B«t. 
Section 1 Is an employer's liability 
act similar to the act of congress, 
and regulates tbe liability in a com- 
mon law action of tort. Section 2 
creates and regulates the new statu- 
tory right. But for paragraph 8 of 
section 2, there might have been a 
double recovery, a recovery for the 
tort In a common law action, and a 
recovery of the statutory compensa- 
tion by means of the statutory pro- 
cedure. Nor would that double re- 
covery have been Illegal, however 
unjust It might be and was In fact 
considered to be by the legislature; 
impensatlon by way of pension 



from the master Is quite dlffere 






Co,, 87 N. J. L. 371. 372. 94 A 39S. 
(21 "A rpcn»TiHtnr» of the principles 
Federal and state 



•r which certain employers are 
le to their employees for Injuries 
;h result to the tatter from neg- 
nce. The Workmen's Compensa- 

lAw Is radically different In 
ciple. purpose, scope and method 
1 the Federal Employers' Llabll- 
Act. It inaugurated an entirely 

method of dealing with Indus- 
1 accidents. . Perhaps, 

— • Inaccuracy, It may be said 



that the primary p 
was to give com pent 
cases where no clalir 



New York Cent., etCy. R. Co., 216 
N. Y. 284, 288, 110 NE 614, AnnCaS 
ISIGA 817, 

83. In re Kenney. 222 Mass. 401, 
111 NE 47: In re Crlpp, 21S Mass. 
686. 104 NB 665, AnnCaEl915B 828; 
Andrejwskl v. Wolverine Coal Co., 
182 Mich. 298, 303, 148 NW 684. 

■■We enter a new Held, to consider 
only the question of compensation, 
and to turn absolutely away from 
the Idea of damages," Andrejwskl v. 
Wolverine Coal Co., supra. 

[a] Dsslgiiatloii of proCvtOlnc*, — 
Proceedings under the workmen's 
compensation act are designated as 
proceedings to recover compensation 
rather than to recover damages. He 
Blasl V. Normandy Water Co., ItS 
Fed. 234. 

a*. Trim Joint Dlst. School V. 
Kelly. fl9111_A. C. 667, 875, 7 BWCC 
274 faff 6 BWCC 9211. 

"If we had to consider the princi- 
ple of the Workmen's Compensation 
Act as res Integra, I should be of 
opinion that the principle 



1 the I 



.' akin 1 

pense of the employer oi me worit- 
man against accidents arising out 
[of] and In the course of his em- 
ployment than to the Imposition on 



igfM In the law see cumulative Annotatlona, same title, page and ni 
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liability created has no reference to negligenee** or | contractoaP or quasi contractual,"' although it has 
tort," and the coi^teuBation awarded is intended been said that critically considered it is more prop- 
neither as a charity" nor as a penalty.^ The trend I erly placed in a class b; itself." 
of authority is toward regarding the obligation aa I 

n. FUILPOSE AXn HISTORY OF LEOISLATIOH 

tion, and every employee not guilty of willful mis- 
condnct m^ht receive at once a reasonable recom- 
pense for injuries accidentally received in bis 
employment under certain fixed rules and without 
friction.'^ The principles of the common law, gov- 
erning the right of an employee to recover against 



[$ 6] The compensation acts, as was well said 
in one of the earlier opinicms on the constitutional 
qoeBtlons involved, form a legislative response to 
an emphatic, if not a peremptory, public demand 
that a system be afforded whereby employers and 
employed might escape from personal injury litiga- 

the employer of liability for anything 
for which ha might reasonably be 
made answerable on the ground that 
he oUKht to have foreseen and pre- 
vented It." HaJdane, L. C, In Trim 
Joint Dlat. School v. Kelly, supra. 

as. American Ice Co. v. FItzhuKb, 
I2S Md. 382, 97 A 999; West Jeraey 
Trust Co. V. Philadelphia, etc.. R, Co.. 
as N. J, L. 102, SB A JfiS: Ivea v. 
South BufTalo R. Co., 101 N. Y. 271. 
94 NB 481, 34 LEANS 162, AnnCaa 
1912B 1E6; Shlnnlck v. Clover Farms 
Co., 169 App. Dlv^ZSS, 164 NTS iZt 



Ml'ddleton"".' Texaa'Power, 
<Toi.) 186 SW 666. 

'-This rule of liability, stated In 
another form, la that the employer 
Is responsible to the employee for 
every accident In the course of the 
employnient. whether the employer Is 
at fault or not. and whether the em- 
ployee IS at fault or not, except when 
the fault of the employee Is bo grave 
as to constitute serious and willful 
misconduct on his part. The radical 
character of this legislation Is at 
revealed by — ' — "'~~ " — ■" 



the 



frefl from 



1 law, under 



le occurrence out of which 
ries arise, and then only 
1 employee Is shown " 



) the 



negllganes whlcl) c 






South Buffalo R. Co., 201 N. ,. .,., 
ZS6, 94 NB 431, 34 LRANS 1B2, Ann 
CaslSlSB 166. 

as. De Blasl V. Normandy Water 
Co., 228 Fed. 2S4; Berton v, Ttetjen, 
*to., Dry Dock Co., 219 Fed. 763; 
Powers V. Hotel Bond Co., B9 Conn. 
143. 146, 93 A 246; Post v. Burger. 
2ie N. T. 144, 660, 111 NE 3G1, Ann 
CaslSlGB 168. 

"The modern theory of the law of 
torts makes the fault of the ero- 

Sloyer a prerequisite to a recovery of 
amages by an Injured ' 

Workmen's Compensation 
aa ours are fouoded upon me maory 
of a contract existing between work- 
man and employer, an implied con- 
sideration of which Is provision for 
compensation for Injury to the work- 

ployment and not through his Inten- 
tional or wilful misconduct. Fault 
le the foundation of the tort action: 
compensation tor the Injury regard- 
less of the fault, of the Compensa- 






■ K.- 



kind.'' 



vide c 

ervatlon 

iBHtlon or wrong doing of any 
Post V. Burger, supra 

93 Oh. at. 434. '462, 111 NH 299. LRA 
1916D 944: Milwaukee v. Miller, 164 
WlB. «E2, 144 NW IBS. I,RA1916A 1. 
"Again, this law was passed not In 
a spfi-lt of 'charity but only simple 
Justice. The fund It provides Is 
called, and Is In fact, an 'Insurance' 
fund, from which payments are to be 
— J. — J .„ i_ — .^ pension 



It I 



• far i _ ... 
I contended tha' 



r of right. The right 



about . _ . 
cept such part a 



lensated for 

-It of hnimt 
No I 



.u.,i, or charity 
of the fund (ei- 
pays for the pro- 



State V. Ii 

duBtrlal Commn., supra. 

as. In re Crlpp, 216 Mass. 686, 10 

NE 666. AnnCasl![l6B 828; Mllwauke 

64 Wis. 662, 144 NW 181 



1jRA1916A 1. 



768; Kenner 



[ V. Normandy Water 

!34: Wood v. Camden 

__1 Fed. 1010; Berton v. 

, Dry Dock Co., 319 Fed. 



(1916B 168. 
Part of pavmei 

-- -""-iSer t 



are right' u 
flnaj Tncldi 
statutory c 
that the Intent 



npensatlon, II 
--- — the t 



: of the 



penBatlon to workmen for 

the perils of their employment, the 
rlak of which It had been previously 
thought they assumed as a part of 
the contract of era ployment. for 
which they were supposed rightly or 
wrongly to be compensated in tbeir 
wages. In any event the right to the 

the compeasatlon of the employe for 
services rendered, for which the ero- 

Rloyer receives a quid pro quo. If 
; were not so, the employer would 
cease to employ. The compensation 

wages paid for work done, and It Is 
none the less compensation for labor 
done because the statute directs that 
its payment shall be distributed over 
a certain number of weeks In the 



which the employer must 
himself by a. higher price 

Sroduct or lower regular wj 
la employes." Inter-fltate 1 
Co. V, Public Service Rleotrl. 
N. J. I.. 26, 2B, 90 A 1062. 



Rogge, SB N. J. D. 436, 417, 92 i 
94 A ^B. 

"The liability Is indeed con 

OT force of t,.^ , ., 
L Is I 



of the > 



1 express agreement 

Implied by the law. of a class 
coming to be called In the more 
rn nomenclature of the books 
1 contracts.'" American Radl- 
Co. V. Rogge. supra 
" -■ Tleijen, etc.. Dry 



tid, 189, 193. 96 A 287: In re Oould. 
:I6 Mass. 4Se. 102 NB 693, AnnCas 
914D 372; Post v. Burger, 818 N, T. 
i44. Ill NE 361, AnnCasl91«B 16E. 
"While the legislation of this char- 
LCter Is of recent growth In this 
ountry the end sought to be accom- 
ilished Is thoroughly well under- 
jtood. The object and purpose of 
such legislation has been two-fold; 
first, In cases of Injury to employees 



.o provide a speedy and Inexpensive 
nethod by which compensation might 
le made to them or those dependent 
ipon them without the delay of long 
ind tedious litigation, and at a. mlnl- 
num of costs; and secondly, Co sub- 
itltute a more uniform scale of oom- 
jensatlon In cases of accident than 
;ould be obtained from the varying 
ind often wldelv divergent estimates 
} avoid the ap- 

. -- sell established 

[ law, which In some cases 
lemed to be harsh In their 
a." Brenner v. Brenner, 



should be made to bear tha flnanoliii 
losses sustained by the workmen en- 
gaged therein through personal in- , 
Juries, and Its purpose la to furnish 
a remedy that will reach every injury 
sustained by a workman engaged In 
any of such Industries, and make a 
sure and certain award therefor, 
bearing a Just proportion to the loss 
sustained, regardless of the manner 
in which the Injury was received." 
Stale V. Clausen, 86 Wash. 166, 176. 
117 P 1101, 87 LRANS 466. 

[a] Beason for deauHUI (1) "In 

this state the amrmatlve defenses at 
contributory negligence and assump- 
tion of risk. Including In the latter 
the negligence of a fellow-servant, 
are stlU generally available to the 
employer. The result Is that In many 
cases the maimed employee, and, '" 
case of his death, his dependents, 
obliged to bear the whole burden 



o! 



t the workman 1 



frittered away In payment of counai 
„„,.., ^ostSj an 



duty, ad\ 
plaJntllT 



of these ca.8eB 



results from" bis" actlVltles". "'^heBe 
casee are prolific of perjury and sub- 
ornation of false swearing. They 
also add a great weight to the bur- 
den of the tai payer, Some plaln- 

and many defendants, especially pub- 
lic service r •' ' ^ — 

of. thi . 

Jurors In some communities are, 
unconsciously perhaps, prejudiced 
against corporations, as such. In 
practical application, our present 
system does not alford the equal 
protection Of the laws to certain 
defendants. It Is ImposEible not to 
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his employer for peraonal injorieo, are the' ont- 
grovth of the oonditiona surroanding the amall 
shop and the use of Bunple or do mBohixfiry." 
Under modem industrial eonditions requiring the 
cooperation of many employees and the extmsive 
use of powerful and dangerous mechanical appli- 
ances, these piineipleB, evm as amended by the 
legislation known as the employers' liability acta,** 
in many cases leave an injured employee remedi- 
less, since they predicate the employee's right to 
recoverr entirely on the existence of actionable neg- 
ligence," and in perhaps the majority of oceupa* 
tional injuries it is impossihle directly to impute 



fault either to the employer or to the employee^" 
From this faet and from the further fact that the 
employee's right to recovery is often, in addition, 
restricted by the defenses of contribntory negli- 
gence, assumed risk, and negligence of a fellow 
servant, the view has been more aiid more generally 
taken that too much of the burden of the economic 
loss entailed by the personal injuries neoeasarily 
accompanying modem industrial operations is im- 
posed on the employee." The great object of the 
workmen's compensation acts is to shift the burden 
o£ such eoonomie waste from the employee to the 
industry, in order that it may ultimately be home 



recognlie the tact that the defend- 
ant'B ability to pay la often used aa 
& basis for calculating the compen- 
— .... ...,. ...^ pUintlfT. " " 



betw 



capital am 
Irulent form." Ctinntnghi 



hatred, as 



NorthwaBtorn Impr. Co.. 4* Mor 



. 180, 



, 9 P BB4. (2)" '-rlie orlglnatoi. 

Of thea« Acts kIso believed that they 
would lesHcn accident. Some of the 
considerations behind them were eco- 
nomic: the hardahlp and dlfllculty 
Involved in proving the workman's 
cose, the great waate In procuring a. 
recovery, the delay In obtaining the 
relief, the uncertainty oftentimes tn 
determining the cause of the acci- 
dent, the vastly Increased dangers 
• and the Impossibility of personal su- 
pervision by the employer under mod- 
ern conditions of employment, and 
the necessity of the workman aecept- 

Inoreased danger or suflerInK loss of 
livelihood. Bome considerations were 
moral: the prevention of the ten- 
dency of some workmen to press un- 
founded claims and of others to ex- 
aggerate just claims, and the ten- 



Powers V. Hotel Bond Co., SB Conn. 
14S, HI. »3 A 246. 

■MMB. — "The time of the courts Is 

consumed In listening to the harrow- 
.__ _.__,__ . _. -ruti, and 

death or 



s of perjury. Clali 



I In- 



._ that t . 

be protected. The 1 __ .... 

vers and agents of the dead «_._ _.. 
Jured are equally Industrious. We 
often see advertisements In the preaa 
of 'witnesses wonted to the occur- 
rence." We have now words In the 
dictionary, hut the new words 
'snitches' and 'ambulance chasers" 
are of the simple and well-known 
language. Terdlcte must be tor twice 
the fair amount to be awarded aa 
damages, so as to allow the 'contln- 
. ..-. __ ^^^^ Injured man, ■ his 



srE' 



8 the lltlgallon. Whei 
t last obtained In favoi 
appeals 



the verdict Is followed by getting 
well so speedily as to tie termed al- 
most miraculous. So that, regard- 
less upon which side the greater 

decide, all ought to concede that 
which Is the truth, that the best 



Hawkins v. Bleakley, 220 I 



IIT, lis NW SOI, IT LRANS *i». 



nun." "If ws were permitted ti. _. 
elder the reasons which actuated the 
L.eglBlature In passing this act. they 
might easily be found In the gener- 
ally conceded harshness of the com- 
mon law rules governing the liability 
of employers to employes Inlured 
while engaged in service, which was 
forcibly stated by Chief Justice 
Wlnslow. of the Supreme Courr nt 
Wisconsin, in deciding Drlsco 



Co., 144 



461. 



ha said: 

ileasure to state 
led principles of 
the law of negligence. I have no 
fondness for them. It I were to 
consult my feelings alone. 1 would 
far prefer to let the case pass In 
silence. No part of my labor on 
Uils tienoh has brotight such •----■ 



I devot 



that 



• the c 



employers. The appeal to t 
tlons Is so strong In these CE 



. , . honestly administer cold. 

hard rules of law which either deny 
relief entirely or necessitate a new 
trial, make draughts upon the heart 
and nerves which no man can appre- 
ciate who hmM not been obliged to 
meet the situation himself. It It 
be said that some of these rules are 
archaic and unlltted to modern Indus- 
trial conditions. I do not disagree; 
In fact, that has been my own opin- 
ion for long. Upon reflection It 
seems that thin could not be other- 
laid down In the days of the small 
shop, few employes and simple ma- 
chinery, oould hardly be expi 

apply with Justice to the In 

condltl.ons which now surround ui 
(dissenting opinion of Miller. J.), 
Kentucky State Journal Co. v. Work- 
men's Compensation Bd.. 1(1 Ky. t6E, 
678. no SW 4S7, 1186, I.RA1918A J8». 
AnnCaBlSi8B 1273. 



' t'kf ont 



, IBB P 1„, 
R. Co^ ifll 



. 94 NB 4S1. 94 LIIaNS 

i 168; Borgnls v. 

. 317. ISS NW 201. 



e-half of all Induatrlal 



.... hlch no one .. _ . 

responsible; that neither the comi 
law nor employers' liability 
furnished any measure of 



Injured, and that further i 
Improvement from the n 
of existing laws could i 
pected so long as the i 
negllKence was the fon 
legal liability.'" 



._ iployers and em 

ployed. Both had suitered under th 
old system: the employers by heav; 



ng lawyers' booty, the workmen 
through the old defenses of exhaus- 
tion in wasteful litigation. Both 
wanted peace. The master, in ex- 
change for limited liability, was 
willing to pay on some Claims In 
future, where In the past there had 
been no liability at all. The seriant 
was willing, not only to give up trial 
by Jury, but to accept far less than 
he had often won in court; provided 
he was sure to get the amall sum 
without having to flght for It. All 
agreed that the blooa of the work- 
man was the cost of production, that 
the Industry should bear the charge." 



Ster 



IS trial Ins. Commn., 



trial Ace. Bd. (Mont.) IBS P 288. 



I inden 



. Co. ■ 



Plllsbury, ITO Cal. 688, IBl P 198. 

Kan.-~McRoberts v. National ZInc 
Co., 91 Kan. 104. 144 P 247. 

Ky.— Kentucky SIAte Journal Co. v. 
Workmen's Compensation Bd., ISl 
Ky. ES2. 170 SW 437, HAS, t,RA)tl«A 
189, AnnCa8l91SB 1279. 

N. T,— Ives V. South Buffalo R. Co^ 
201 N. Y. 271, 94 NE 491, 24 LRANS 
ie£, AnnCaslll2B IBS. 

R. I.— Sayles v. Foley, S6 A S40. 

Wis. — Minneapolis, etc,, R. Co, v. 
Industrial Commn., IB9 Wis. 662. 141 
NW 1119, AnnCaBl914D SBB; BorgnU 
V. Falk Co., 147 Wis. 3S7. ISI NW 
209, 37 LRANS 489. 

ilectlve or compulsory. 



n tolerable delay 

adequate relief for loss and suller- 

dlRerent Individuals tn like circum- 
stances, and that, whether viewed 
from the standpoint of the employer 
or that of the employee. It is In- 
equitable and unsulted to the con- 
ditions ot modern Industry," West- 
ern Indemn. Co. v, Plllsbury, 170 Cal. 
688, 699, ISl F 998. 

"In the enactment of the compen- 
sation law the legislature recognised 
that the common-law remedies tor 
Injuries sustained In certain haiard- 
ous Industries were Inadequate, un- 
scientific and unjust, and tberefore a 
substitute was provided by wtilch a 
more equitable adjustment of such 
loss could be made under a system 
whloh was Intended iHrgely to elim- 
inate controversies and litigation and 
place the burden of accidental In- 
juries Incident to such employments 
upon the industries themselves, or 
ratber upon the consumers of the 

K-oducts of such Industries." Hc- 
oberts V. National Zinc Co., 93 Kan. 
384. 366. 144 P 147. 

[al "Vo DU>T«nMit Is onr age has 
— •— '■-- ellmlnatron — 



r those' things 



place, than laws of which t 
In question la a distinguished 
a crystal 11 Eat Ion as has bee 



a, Aarelopmaata ai 



s, atuae title, page and npte number. 
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WOSKUEH'S COMPENSATIOS ACTS 



[O.J.] 



by the conBuineT oa a part of the neoesMry oost 
of prodnetioD.'* Other important oonsideratione 
leading to tbe eaaetment of the oompensatton 
legialatiMi are a desire to lessen the expense to the 
state of numerona and prolonged litigationa," to 
lessen the temptation to perjtuy in eonrta of jas- 
tioe,*° to protect the employer from onjnst and 
ezcessive verdieta resulting from the hardships of 
partientar cases*' and to secure to th* emfjoyea 
having a just claim the full amount of eompenaation 
awarded him without diminution hy reason of the 
expense of litigation.*' 

HlltoicaJ. While the principle had been earlier 
recc^ized as to particular industries, the first na- 
tional compensation act was that of Qermany in 
1884. From that time the idea has spread until 

before. Into lacal oblla&tloa of moral 
duty and economic truth." Mlnnr 
MfollB, etc, R. Co. V. InduBtrlt_ 
Commu,, 153 Wis. BE2, 5&E, 141 NW 
1119, AnnCaalBUD BBB. 

38, CbI. — Western Indemn. Co, v. 
PUlBbury, 170 Cnl. iSt. 161 P 3»S. 

Mass.— In re Madden. 222 Mass. 
487, 111 NB E7». L.itAlB16D 1000: 
Toung V. Duncan, J18 Uubb. 348, 10« 



ne: 1 



165 F 2Si. 
jUehlxh Valley R. 



__ — LewlB, I 

duatrlftl Ace. Bd., 

N. Y.— Moore v 
Co., 189 Ann. DIv. .. 
RhalnwaJd v. BuUdi 
Co.. 161 App. Dlv, 42 

"-nnr v. Onion R. C... 

, 16S NY9 IIT; Martuccl 
- " , IBS NTS B3J. 

.:ate v. Industrial Commn., 

92 Oh. St 4S4, 111 NE 23». 1.BA1S14D 






hlgt _.. 

, 1S4 NY8 S20; 
1- Brloh, etc, 

IBJ NYS fi»B; 

188 App. Dlv. 



944. 



— JlllBO 



'. Rosa. S4 A 71T. 



WiiBh.^^"ta.Va v'. CUiisen, SB Waeh. 
IBS, IIT P 1101, ST LRAN3 468. 

WlB, — Beenys v, Hermoji Zohrlaut 
Leather Co., IBT Wis. 203. 147 NW 
ST: Milwaukee v. Miller, 154 Wla. 
66i, 144 NW 188, IJlAlBiSA 1. 

"The theory upon which the eom- 
Iiensatlon law is baaed (which Is now 
eenerally accepted) is that i 
an employe Is killed or Inju 
!■ an economic loss whlcli 
made up or compensated 



Dtable to the 1 



lelt of I 



trlb. 



1 directly 



. that a. fund 



hy i 



r h!B dependents. 



vlded by the 

flxed sum should be net agart 

every accident 

the person lr]u 

for >ila or thel 

dustrlal Commn., 92 Oh. St. 4S4, 4B0, 

111 NB I9S. LRA191«D 944. 

"Worklngraen'a Insurance and oom- 

feneatlon lawa are the products of 
he development of the social and 
economic idea that the Industry 
which haj< always borne the burden 
of depreciation and destruction of 
the necessary machinery shall also 
bear the burden of repairing the 
efllclency of the human machines 
without which the Industry Iti^elf 
could not exist." Lewis, etc.. County 
V. Industrial Ace Bd., (Mont.) IGE P 
268. 270. 

"The conclusion Is evident that, In 
the enactment of this new law, t;he 
iBviBlature declared it to be the pol- 
of this state that every haiard- 



i Indue 



within the 



ind that It was the furthe: 



iict Bhould bear 
.loyees; and ■•"■"-''-*" 
policy of the 

the recognlaeu bvhb aiiacni 
remedies under existing fori 
and to Bubstltute a new rer 
should be ample, full, and 






Its 



Lching 



• Inlurj 



iployed In any 
dless of the 
- legllgenct 



language the 



all of the European eountries, with the exception 
of Turkey, have adopted it, as have Qreat Britain 
and many of ber coWies, including the Canadian 
provinces,** the first act in Great Britain being that 
of AuguBt 6, 1897, which was followed by that of 
July 1, 1900, and is now replaeed by tirnt of De- 
cember 21, 1906, in effect Juiy 1, 1907. In the 
United States in 1908 the theory of compensation 
l^slation wae adopted as to certain classes of gov- 
ernment employees by a federal enactment.** This 
was followed by the Montana Coal Miners' Act of 
1909.*° Since Uiat time lawB have been oiaoted in 
more than one half of the states and for Alaska, 
Hawaii, and Porto Rieo," while the operation of the 
federal act has been extended to all civil ranployees 
of the United States." 






yGoogIc 



10 [C.J.] WORKMEN'S COMPENSATION ACTS [§ 6 

Za OONSTITUTIONAZJTT AHD VAUDITT OF STATTTTES 



[{ 6] A. In GmeraL As perhapa fairly to be 
anticipated from the novel, and in a aenae revolu- 
tiooary, character of compeuBation Ic^glation, the 
coDStitntionality of the various atatutes has been 
attacked on groands as namerous aod varied as 
have BUgg^eated theAselves to the ability, and in 
some instances ingenuity, of counsel.*' While the 
courts have frequently laid stress on the distinction 
between elective and compulsory statutes,** and in 



(where tlie court aald: 
tendency of argument as 

tlotis to be bypercrltlc&l, 

regard"): SvanhoR v. S 
trial Aoc. Commn., 78 O 
1E4 P lOS (where Uie 
"Tbe complaint and th< 
InKsnlous brief of counst 
tirt point out 19 epeclflo t 
the Constitution of thli 
committed within the co 
slHKle act. and then, plllr 
Oesa, speclflea four allese 
of the Constitution of 
States, perpetrated by m 

a reflection upon republl< 
ment If a bill which le b< 



passing on elective statutes have intimated that an 
elective statute would be sustained when a compul- 
sory one might not be," they have, where the ques- 
tion has been directly presented, almoat without 
exception sustained both elective"' and compulsory"' 
acts. Where a compensation act is reasonably su^ 
eeptible of two interpretations, by one of which it 
would be unconstitntioool and by the other vaUd, 
that eonatruction will be adopted which will favor 



tlonalltv could paes botl 
the legiBlatura with onl) 






m^orlty 



Mlddleton V. Ti 
(Tei.) IBB ai 



. posBlble conHtitut 
tlon ausKeBted by the a< 
embraced in the certlfic 
Ins some which the appel 
no position to raise-j. 

M. Mass.— In re Opin 
tices. £09 Mo^B. 60T, 96 N 

Mich.— Mackln v. Det 
Axle Co., 187 Mich. 8. 1ft 

Mlnn.—Mathlson v. Mtn 
R. Co., lie Minn. 2SS. 1 
LRA191ED 412. 

N. J.— Troth V. Mill! 
Works, 88 N. J. I.. EG8, »1 

Or. — Evanhoff v. State 
Aoc. Commn., 78 Or. 603, 

H. I. — SayieB v. Foley, 

Tex.— Mlddleton v. Te 
Bto^Co., 18E SW 656. 

W. Va Watts v. O 

Electric R, Co., B8 3E 651 

See Western Indemn. C 
bury, 170 Cal. Bg6. S9E, 
(where the court said: 
several of these £ 



act"): Kentucky 1 
V. Workmen's Comnensati 
Ky. 1ST. ESS. 17! SW 674. 
402 and note (where thi 
rehoarlnF. said of L. C 
which It held nneonstltut 

entirety: "An- - ■- 

within the provi 
voluntarily ar" 

covery In cas 
may likewise 



■ovislona o' • 



visions 'iiiln8"and'"llmTl 
■very in case ol Injury 
ay Iik( ' ■ ■ - 



,-- , of the act 

amount that shall he r< 
the event of his death, ar 
should be paid to his de 
he leaves any, and If not, 
sonal representative a. T 

sum shall in any event t 
the compensation fund"). 

■laotiTe anS ooatpUsoi 
ttauTBlalied .see supra 9 2. 

BO. Hathlson V. Mlnnet 
Co.. 1S6 Minn. SB6, 14 
I.RA1916D 412: Albanese 
78 Misc. S81. 138 NTS 948 (consid- ' directs Its payment Into this fund 



ForlatMroaaM,a*T*lovmaBtsandoli«DfM In the law see cumulative Annotations, aam^'tl^llt. li>k^ 
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its validity " and, although counsel place an errone- 
ous coQatniotion on the statute, the court should not 
for that reason bold it nnconatitntional if the act 
properly construed is constitutional.'^ 

EtiftUiiis unendmontB. Objections to the consti- 
tutionality of compensation acts so far as tbe ^tate 
constitutions are concerned have been forestalled in 
several of the states by constitutional amendments 
permitting tbe enactment of such legislation,"' al- 
though this eouree obviously cannot remove objec- 
tions based on the federal constitution." Such 
amendments, being intended to enlarge the power 
of the legislature or to remove doubts concerning 
its power to legislate on a given subject, are not 
to be given too strict and literal an interpretation." 
For example, an authorization to create a liability 



. ... .,r the creation o( a fund Xnown 
as the "Mlnera- and Operatora' Co- 
operative Relief Pund,''^ tor the ro- 
llof and sustenance at crop toy eea in- 
jured In coal and clay mlnlna In 
Anaaany and Garrett countiea, and 
of th8 dependentB of emoloyeeB In- 
lured or killed In such mlnlna. has 
been su stained as a valid exercise 
of the police power of the state 
as against various constitutional ob- 
jections. This act Is local In Its 
character and Is distinct from the 
general compensation act of Api 
Is, 191*. In effect Nov. 1 l6l 



County C 
141. 144. 



, 12S Md. ie*. Si . 



„^ ,..._ I V. PlUsbury, (Cal.) 

les P Z18: Victor Chemical Works 
V. Btato Industrial Bd„ 214 Hi. II, 
lis NE 173; Hunter v. Colfax Cons, 
Coal Co.. (Iowa) 164 NW 1037, 

M. Grand Rapids Lumber Co. v. 
Blair, (Hlch.) if? NW ZB. 

6S. See constitutional provisions; 
and Western Metal Supply Co. v. 
Ptllsbury, (Cal.) 166 P 491; Western 
Indemn. Co. v, PlUabury. 170 Cal. 888, 
161 P 388; Jensen v. Southern Pac 
Co., Z15 N. Y. fil4. E23. 109 NB 600, 
I.RA1918A 403. AnnCaBlS16B 278 
(where L. 11»14] c 41 was sustained 
and the ooort, In spealilnB of the 
contrary decision on L. [1»101 c 674, 
said: ''Much reliance Is placed on 
the decision of this court in Ivea v. 
South Buffalo R. Co., 201 N. Y. 271, 
94 NE 431, 34 LRANS 162. AnnCas 
1912B 156. In that case Judge Wer- 
ner, referring to the appeal on eco- 
nomic and socio logic grounds and 
speaking for the court, said: 'We 
have already admitted the strength 
of this appeal to a recognized and 
widely prevalent ~~— ' • — - — 



In March, 1911. Follou-ing that SUK- 

SBlioa, the legtalBture provided In 
e orderly way prescribed by the 
Constitution for the submission to 
the people of a proposed constitu- 
tional amendment and In due time 
thst amendment was adopted on No- 
vember 4th, 1913, and became sec- 
tion 19 of article 1 of our Stale 
Constitution. It Is unnecessary to 
set that amendment forth In ex- 
(enso. but It suffices to say that so 
far as the due process clause or any 
other provision of our State Con- 
stitution Is concerned the amendment 
~mp1y sustains the act"); McQueeney 



been pursued In Calltornla. New 
York. Ohio, Oklahoma. Pennsylvania. 
Vermont, and Wyoming. 

5«. Herkey v. Agar Mfg. Co., 30 
Mlsr 4ST. lEa NYS 289. 



_ _. laid of Const, art 20 

) 21 authorlxlng the legislature to 
'■create and enforce a liability on 
the part of all employers to compen- 
sate their employes for any Injury 
Incurred by the said employes in the 
course of their employment"; "In 
view of the general trend of legisla- 
tion on this subject, we think the 
language of the constitutional 



on the part of all employers to compensate tbdr 
employees for injury is broad enough to authorite 
a provision for the payment of compensation, in 
case of the fatal injury of an employee, to his de- 
pendents." Further, the reference to " all " em- 
ployees in such a provision does not deprive the 
legislature of the power to except certain Glasses 
of employment from the operation ot tbe act." 

Preaentation of consUtntloiial quOBtloiU. Owing 
to the importance of securing an early decision as 
to the validity of a compensation act as a whole, 
the court may pass on ail objections urged to it, 
althoi^h not essential to the disposition of the 
cause. There are several cases, however, in whicb 
the courts have refused to consider specific objec- 
tions in advance - of necessity therefor.*^ A dis- 

It I* claimed, takes 
of the legislature to 



icribe a 
thou Id 1 



lude the 



_,_ __ de- 

I of liability which 



1 the prior laws" 



teld r 



orlse 11 



_ _. _mploj 
employees i 



commit 

nent of liabilities 



mission the 

against persons .... 

tor example, against principals u> 
owners for Injuries to employees ol 
Bubcon tractors. Cars tens v. Pills- 
bury. (Cal.) 158 P 218. (2) The 
same reasoning applies to Che lia- 
bility of the contractor to employees 
_. _.... sturdlvant v, 



oasli parsMnt to ui 

Jompensaflon to em- 
ployes for Injuries Incurred by them 
may fairly be said to mean, not only 
a money payment to th employ^ 



which does 



the employ^ for thel 



b""£ia' 



of CI 



I are deprived of 

-- the law provided 

1 Injured workman was 

- . — ments should be made 

family during the period of 

It 



the disability this would be 



D the 



lardly be claimed that 
K pruvmlon was beyond the scopn ui 
the constitutional authorliatlon. On 
similar reasoning. It may fairly be 
said that, where a workman Is killed, 
the _ requirement that _ a payment 



lall. for 



1. give 



) dependents 1 



r support. 1 



the workman within the n 



'""?t IB 



1 Indemn. Co. ■ 



Hrst claimed that 



i, 701. 151 P 3B8. 



stitutlonal 

sec. 21). Thla clause authorises the 
legislature to create a liability on th< 

fart of all employers to compensatf 
heir employees, etc. The use ol 



except any em ploy i 

atlon of the act. .__ _.._. 

granted is to cj;eate a llabUlt; 



ily power 
",y on the 

„, think. Is 

a strained construction of the 
amendment. Section 21 was adopted 
for the purpose of eaUbUshlng the 
right of the legislature to pass laws 
on the particular subject. It was a 
grant of power, and the word *air 
was Inserted In order to make the 
power broad and comprehensive." 
Western Indemn. Co. v. Plllsbury. 

M. Hunter v. Colfax Cons. Coal 
Co., (Iowa) 154 ^fW 1037; Borgnia 
V. Falk Co., 147 Wis. 327, 137, 13J 
NW ao». 37 L^RANB 4*" 



.ble number of employers have 

accepted the terms of the act. but 
unquestionably many are waiting 
until tbe question of the conslltu- 



- Ively 

settled Ijy this court. Nor is this at- 
titude either blameworthy or sur- 
prising. If an employer elects to 
accept the act and proceeds to pay 
out tbe sums which It requires for 
a year or more, and then the act 
should be declared unconstitutional. 
It might well be that he would have 
paid out considerable sums which 
under the former system he would 
not be required to pay at all, because 
he was not negtlgent. and that he 
would also be subject to suits to 
recover additional sums by those 

had suffered Injury and lad re^ 
celved compensation under the law. 
The situation Is unquestionably one 
of much doubt and uncertainty 
among the great industries of the 
state, and It must remain such until 
this court has spoken. Many em- 
ployers of labor who have not ac- 
cepted the law have taken that 
courae. not because they have chosen 
dellnltely to decline the terms of the 
law. but because they do not know 
whether they will be protected It 
.1 . -_.. -,^ under It. Such 



. condition of linc 






) exist If it can be 

■ prop- 



legitimately Involved In bona nde 
lawsuits, but It may properly decide 
all questions which are so Involved, 
even though It he not absolutely 
essential to the' result that all 
should be decided." Borgnls v. Falk 
Co., 147 Wis. 327, 337, 1B3 NW 209. 
2T LRANS 489. 

Bl. Cal. — Great Western Power 
Co. V. Plllsbury, 170 Cal. 180. 149 P 
SG (compensation provisions of the 
Boynton Act [St. (1313) p 219] In a 
claim governed by the Roseberry 
Act [St. (1911) p 7981). 

Iowa— Hunter v. Colfax Cons. 
Coal Co., 154 NW 103T (Impairment 
ot an existing contract). 

Ky.— Greene v. Caldwell. 170 Ky. 
E71. 186 8W 848 (discrimination 
against aliens and against Americans 
In favor of foreign Tabor). 

N. Y.— Ivea v. South Buffalo B. 
Co., 201 N. . Y. 271. 94 NE 431, 34 
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cuasion of the maimer in which objecttonB to the 
coDstitutionality of a compenaation act may be 
presented la more appropriate to an article dealing 
with the general topic o£ constitutional law,*^ In 
at least one jurisdiction, however, the aet was sub- 
mitted to the highest court of the state for an 
opinion aa to its constitutionality in advance of its 
passage;*" in apother the queetion was raised by 
the state auditor in mandamus to compel the issu- 
ance of a warrant to the state treasurer in pay- 
ment of on obligation incurred by the industrial 
insurance department;" and in another by applica- 
tion by the eompenaation board for mandatory 
injunction to compel an employer to fill out and 
return blanks containing information required by 
the act.** On the other hand, it has been held that 
the constitutionality of a compensation act will not 
be determined on an application by an injured em- 
ployee for an injunction against its enforcement 
on the ground that the state industrial accident 
commission and the state treasurer threatened to 
deprive him of the right to a trial by jury and 
wrongfully claimed power to determine the amount 

LRANS IGi. AnaCaBl»12B lit iet- 
fect of reavrved power to slter or 
amend charCerB. alBo daprJvatlon ot 
right to trial by lury In connection 
wltb scale of compensation and set- 
tlement of disputes), 

Tex. — Consumers' Llrnite Co. v. 
Orant. (Civ. A.) 181 SW 302 (w^ere 
the court of civil appeals refused to 
pass on constitutional! cy aa unneces- 
sary to the determlnatfon of a case, 
that question being pendlnc In the 
su^eme court). 

Wis— Borrnls v. Falk Co.. 147 
Wis. S21. aSG, 133 NW 209, 37 LRA 
NS 489 ("BO much of sec. S894-ie 
IL-. (1911) c. BO] as provides that 
the board or any member thereof. 
or any examiner appointed thereby. 
shall have power to Issue subpoena^ 
obedience to which shall be enforced 

cult court, and olauses "which em- 
power the Commission (1) to de- 
clare and enforce penalties agolnHt 
the Bmployer (or failure to perform 
certain orders of the board made 
pending hearing (section Z334-1T): 
(2) to set aalde or modify contracts 
lent previously made by the 



Ci 6 

he might recover," nor on an interpretation of the 
statute as to its applicability to persona engaged in 
interstate commerce." The unoonstitutioDaUty of a 
statute because of the manner of its enaotment can- 
not properly be raised by demurrer to a declaration 
in aji action for injuries by an Mnployee alleging 
that defendant had elected not to be governed by 
the act."" Where the constitutionality of tbe work- 
men 's compensation act, in its abolition of the 
unaccepting master's defense of assumption of risk, 
has repeatedly been decided by the highest court 
of tlie state, defendant master, in a servant's 
action for injury, cannot make an attack on its con- 
stitutionality a pretext for a direct appeal to that 
court which otherwise would not entertain joris- 
diction.** 

Propria^ and policy of leglalatiOB. In dealing 
with the constitutionality of compensation testa- 
tion, the courts will not, as a rule, concern them- 
selves as to objections going to the wisdom,, pro- 
priety, and policy of the statute involved,™ such 
matters being left to the legislative judgment" 
with which the judiciary is loath to interfere/* 



regulate Che i 
ctaltnant t 



2394~1E): 
'fees 



m!t 



County Comrs.. 1 






;o. V. Allegany 
dd. &64, 98 A 

1 rieiof c 168, 

[1911] c 44E, 
idlng a miners' and clay opera- 
..u.D relief fund, Is not Invalid 
merely because. If an employee elects 

he goes out of business, might be 
compelled to pay twice, since there 
provision for refund, that being 



ported by strong consideration of 

Subllc justice) ; American Ice Co. v, 
Itshugb, IZB Md. 3B£, ST A 999 
(where the court did not pass on the 
constitutionality 6t the Maryland 
act for the reason that exceptions 
were not pressed and that " ■*■- 



indlnt 



t that a 
tltuted 



Jee Constitutional I^w 



Mass. 607, 9S I 

•4. State v. <, 

117 P 1101. 37 LRAN3 468, 

05. State Journal Co. v, 
men's Compensation Bd., 181 K 
170 aw 118B, LRA1916A 889, A 
I»16B 1273, 

68. KvanhofC v. State Ind 
Ace. Commn., 78 Or. 503, 1S4 



■ the 



. by 



liability act). 

ffT. Connole v. 
Co.. aie Fed. 828. 



Cioverleaf Coal Min. Co., 
400. 

70. U. S.— Hawkins v. 



-. Colfax Cons. Coal 



, 164 NW I03T. 



"Whether the plan aifopted Is thi 
most appropriate or best calculate! 
to accomplish those objects are mat 



aome provision of the 

State V. Creamer, 85 

91, 97 NE 80E. 89 LRA 



questions for the Lieglslature, This 

have, many objectlonalnle features: 
but that it Is a statute with right 
tendencies I have no doubt. And all 
such legislation is a matter of 
growth and development, and In the 

and quite likely 'will be, beneflclal 
results will be obtained. At all 
events, this legislation cannot bring 
forth worse results than we now 
have as to these matters by court 
procedure. And still further, and In 
nn *vAnt pan *^ourts condemn the 
proprieties of the 
. Bleahley, 3S0 Fed. 



wains'" 



lasnrers. — "We do not And the 



bine and to place the rate of Insur- 
ance at prohlblllve llKureB. , . . 
If proven, !t would not be controlling 
because: First. If the rates are made 

frohlblllve. the employer will re- 
let the act, and there will be no 
Insurance taken, which will automat- 
ically lead eilorCloners to mend their 
way to avoid killing the goose that 
lays the golden eggs; second, there 

id okuigwB In the law see cumulative AnnotatI 



. charged to exist, than ds- 
claring an otherwise valid act void, 
because It requires the employer to 
Insure his liability." Hunter v. Col- 
fax Cons. Coal Co., (Iowa) 164 NW 
1D3T, 1009. 

n. state Journal Co. v. Work- 
men's Compensation Bd., Ill Ky. 
bS2. 170 SW 487, llSt, L,RA191(A 38B. 
AnnCasl818B 1873. 

[a] Iltastvattoa. — "The ooumsel tor 
appellant fiercely assail the purpose 
and operation oi this act for many 
other reuKins. They complain of 
the meager compensation It clvea 
t« the Injured employe; that It de- 
prives him of a jury trial: that am- 
ployers are compelled to pay Into 
this fund |1l88 as a premium on each 
tlOO.OO pay roll and, as a result, 
only employers doing an extra ha>- 
ardoDs business will take under It; 
that corporations whose operations 
are not extra hasardous Will carry 
their own risks by the aid of In- 

whlch thlB compensation fund la lia- 
ble to sufter depletion, and If an em- 
ploye receives an Injury, his eom- 
penaation Is doubtful. It is also 
claimed that, as this Is a common 
fund, kept up by the contributions 
of employers, that they will grow 
careless In selectlna; their machinery, 
aa well aa In their operations, and 
that the lives and limbs of the em- 
ployes will sufter graalar risks and 



this 1 



irles. A sulflclent e 



1 all 



, , . . the wisdom of ths 

Legislature and can be regulated aa 
necessities may require?' State 
Journal Co, v. Workmen's Compen- 
saUon Bd.. 181 Ky. 563, 874. 170 BW 
487, I1S«, LRA19I6A 8SS. AnaCas 

73. State v. Clausen, 65 Wash. 156, 
211. 117 F 1101. 87 LRANS 488. 

[a] vrodoattoB of pnlilla aAd pil- 
TSta aknsss. — "The auditor also com- 
plains of the scheme adopted by the 
legislature for correcting the evil 
they have found to exist. It is said 
that the scheme Is unduly cumber- 
some: that its administration will 
prove unnecessarily costly and bur- 
densome to those whose Interests are 
aftected by It, and will lead to public 
and private abuses and consequent 

than the evil ihat it la sought to 

Inquire into the mere wisdom of a 

statute. This question Is so pre- 
eminently one ?or the law-making 
branch of the government that the 
courts win Interfere only where there 
opinions 



Bchle^ 



I and evil tendencies 



Le title, pace and n 



:• number. 



§ 61 



WORKMEN'S COMPENSATION ACTS 



[C. J.] 13 



Objections of this ch&rocter are such as go to tti« 
propriety of ptLjments to aliens and nonresi dents" 
or to the faimesB of the compensation provided 
for." 

Pu-ttciilu features. Particular featnrea of the 
variona acta have been npheld generally in some of 
the cases withoat diacnsaion of specific, eonstitn- 
tional objections," snch as a proTision allowing the 
employee to elect, in caae of an injury occasioned 
by a third peraon, to recover against his employer 
under the act or to proceed againat the wrongdoer 
and providing for the subrogation of the employer,'* 
a requirement that election must be made by the 
employee at the time he enters into a contract of 
hire whether he will claim his common-law right of 
aetion,'' a provision allowing a minor legally en- 
titled to work the same power of contracting with 
reference to acceptance of the act as an adult,'^ 

the »ct.'' State v. CIb41mii, BE Waah. 
1S«. ail. tlT P 1101. 17 LRANS 486. 

TO. WeBWrn, Metal Sapply Co, v. 
Plllabnry. <Cal.) 169 P 491, 4»B- 

"It IB urced that under the stat- 
ute tbe employer may be requlr»d to 
make paymantH to alien and non- 
reHldent dependentB, and that no pub- 
lic purpose coKnlEBDle by the I.eKls- 
lature of thlE Mate la to be served 
by reflulrlna paymenlH to such aliens 
and nonreHldentB. But this arKU- 
ment la ba^eA upon altogether too 
narrow a view of the conatltutlonal 
limltatlona upon leRlBlatlve action. 
It It ma? reaaoaably be tboug-ht that 
the best InterestH of the Htate. of the 
employers of labor, and of those 
employed, aa well aa of the public 
senerally, are promoted by Impoalng 
upon the Industry or the public the 
burden of InduBtrlal accfdent— and 
some Buch theory lies at the bottom 
of all workmen's compensation stat- 
utea {Westem Indemn. Co, v. Pills- 
bury, ITO Cal. 8SB. ISl P 8B8) — the 
realdence and cltlienahlp of the In- 
lured workman, or <lf he ahall have 
met death) of his dependenta. are 
(actore entirely foreign to the dis- 
cussion. The liesislnture has deter- 
mined that the employment of labor 
in Elven pursuits entails upon (be 
employer certain responsibilities to- 
wai;da the persons performing the 
laber and those dependent upon 
them. There Is no constitutional or 
rational around for limiting the 
beneflts or this leslslatlve scheme to 
-" ' "-'- -~'-. If 



provisions rendering claims for attorneys' and 
physicians' fees subject to the approval of an indus- 
trial accident board," provisions allowing employers 
and employees to enter into substitute schemes for 
compensation in lieu of the compensation and insur- 
ance provided by the act, subject to the approval 
of the industrial commissioner, and requiring that 
if the substituted scheme provides for contribution 
by the employees it must confer benefits in addition 
to those required by the act commensurate with such 
contributions,*" the arbitration features,*' and the 
provisions fixing the specific compensation to be 
allowed.** On the other hand, the provision of the 
original Illinois act authorizing the supreme court 
to issue a writ of certiorari for the review of the 
deeiaions of the industrial board was void as vio- 
lating the constitutional limitation of the original 
jurisdiction of that court.'* 



_.. .3 fall 

within the state's lawmaking )urle- 
dlctloD, the Legislature certainly 
had the power to paea lawa operating 
uniformly upon all persons nifecled 
by BUCD employment." Western 
Hetal Bupply Co. v. Plllsbury, supra. 

74. O'Connell v. Slmms Mag-noto 
Co.. St N. J. L^ 64, se A S22. See 
Rosa V. Erickson Constr. Co.. 81 
Wash. tU (4« 1EG P 1E3 (where the 
court said: It may be asserted, 
without doing violence to the rules 
of logic or of law, that whatever 
sum Is tired for pB.rt1al or total dis- 
ability Is theoretically the exact sum 
necessary to measure and compen- 
sate the wrong. The logic of our 
former decision In Davls-Smlth v. 
Clausen. BE Waah. 1E6. 117 P 1101, 17 
LRANB 486. Is that the admeasure- 
ment of damaget In money tor Inju- 
ries to employees Is within Ihe police 
power of the state, and It Is aitlo- 
matlc that the court will not restrain 
or enlarge upon the exercise of that 

Kwer. Nor will It substitute Its 
Igment for that of the legislature 
upon any queetlon of fact arising 
under If^). 

75. See cases in following 
TO. Mathlson v. M1nneanol__ 

R. Co.. 128 Minn. 288, 298. 14S NW 
I.RA19ieD 411 (where the court saio: 
"The section of the act most vigor- 
ously assailed Is section B? ' •' — 

B22S. O. 8. 1S1}) which pri 
cases In which the emploj 
titled to compensation iron 



loUs St. 



provides for 



ployar under part 2, for Injuries 
which occurred under circumstances 
also creating a liability against a 
third party. In case such third 
party Is also subject to tbe provl- 
slons of part 2. the employee may 
either recover from his employer the 
relief prescribed by the act, or may 
bring an action against such third 
party, but cannot proceed against 
both. If be proceed against the 
third parly, hla recovery Is limited 
to the relief prescribed by the act. 
If he takes compensaUon from his 
employer under the act, the employer 
becomes subrogated to his right of 
action against the third party and 

disbursements and reasonable at- 

party Is not subject to the provisions 
of part 2, the employee may maintain 
an action against him without waiv- 
ing any rights against the employer 

limited to tbe relief prescribed by 
the act^ but If the employee recover 
from Bucb third party, the employer 
Is entitled to deduct, from the com- 
pensation payable by him under the 
act, whatever amount Is actually re- 
ceived by the employee from tbe 
third party. In other words. If a 
sum egual Co or exceeding tbe com- 
penaatfon payable under the act la 
actually collected from the third 
party, the employer la relieved from 
liability, but If the sum actually col- 

■"""" ^"" " pm: 



Able under the i 
good the dedclen 
prosecuting an s 



' must make 
■ ■ ■ 1 of 



If. 



,. subrogati 

5hts of the employe- 
rd party and i ■ 



igaJns 
f maintain a 



t tbe 



tbe damages sustained by the em- 
ploTee. but. after relmburBlng him- 
self for tbe compensation payable to 
the employee, and for the costs, at- 
torneys' fees and expenses of col- 
lecting the damages, the employer 



of the Confltitutlon. They 

apply to and bind only those who 
have voluntarily accepted and agreed 

77. Young V. buncan. 218 Mass. 
848, 108 NBTl. 

T8. Borgnls v. Falk Co.. 147 Wis, 
817, 183 NW 209, 87 LRANS 489. 
"- " )y v. Agar Mfg. Co., 80 
fsa NTS 889 (holding -'— - 



MlHC. 4B7 fBS NTS 889 ( 






the I'eglsk _.,, 

ability of Infancy and allow an Infant 
servant to elect whether to pro- 
ceed at common law or under the 
Workmen's Compensation Act [Con- 
sol. L. c 871). 

[a] >*Mon for aw>lsloB^-"Some 
contention Is made In the brief that 
minors cannot be treated In the same 
manner aa adults, and that the pro- 



vision of the law whloh declares 
that a minor wbo Is legally entitled 
to work shall have the same power of 

contracting for service as an adult 
Is objectionable, beoause It allows 
the employer to decide whether tbe 
law shall treat his minor employees 
as adults. The objection seema to us 
fanciful and elusive. There Is no 
claim that tbe leElslature mar not 
endow minora with the right to 
make contracts otlierwlse lawful, 
and. If this be so. It seems to us 
to be the end of the discussion. Af- 
ter the minor Is so endowed he be- 
comes for the purposes of the act 



plant 



No a 



. least < 
iploi 



ult e 



the I 



hether , __ _.._ 

fant or adult, shall 1. ,.._ ... 

Icgea of the act if they contlnu* 
work for him. This Is practioJly 

no substantial distinction between 
tbe effect of the law upon the adult 



378. 3»t ( 



e Che c 



t said of tbe 



many years have had statutes fixing 
tbe liability with precision in cases 
of death, and In no Instance has any 
court held such statute invalid. And 
why a statute cannot fix wlch cer- 
tainty the damages to be allowed In 
of the losB of a '-- - 



or other Injut 



is 



1 fail 



378, 382 (where with reference to the 
Iowa act tbe court saJd: "The Chi- 
cago, Burlington ft Qulncy Railroad 
Company for years had a scheme of 
Insurance which. If resorted to by the 



-„ .. „.j Unit..- 

States Supreme Court. aFOrmlng the 
Iowa Supreme Court In Chicago, etc.. 
R. Co. V, McOuIre, 219 U. S. 649, 81 
set 2E9. EG L. ed, 3Z8. hereinbefore 
referred to. The Insuranoo scheme 
held lawful by the Iowa Supreme 

— And now we have addi- 
tional legislation allowing the very 
thing condemned by the prior legls- 



ove Lime, etc., to.. 9! Kaii, 257, 

I P 249, 

la. Shade v. Ash Grove Lime, etc.. 

. 98 Kan. iE7, 144 P 249, 

la. Courier 
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HUceUaaeona objections. Apart from the usual 
and well defined objections to the constitutionality 
of legislation which will be discussed in the follow- 
ing paragraphs of this article,^ particular acts have 
been upheld as against the contention that they 
were not enacted in thg manner prescribed by the 
constitution," that they interfere with interstate 
commerce," that they compel employers and em- 
ployees to adjust their grievances without their 
consent," that they change the existing taws with 
respect to the mutual obligations of parent and 
child,^ or that they violate certain specific consti- 
tutional provisions, such as provisions guaranteeing 
a republican form of government,"' providing for a 
division of governmental powers,"" securing to mu- 
nicij^al corporations the right of local self-govem- 
munlclpalitles. 



Sea Infra I| B-ZT. 

See cases Infra this note. 

Tba niliuls act of ISll, 



(litl) V OIB, 

violation of C( 
vldlnK that 



,4 Ir 



I, 271 111. 3ZE, \,j. .-.^ „., 
~ ■ > Mfg. Co., 371 
Frey V. Kerena- 
Donnewald Coal Co.. ZTl III. 121, 110 



205 Fed. 163. 177, 



latod li 



Che p 



emlses 



; bT^wA 



concerned, the state has thi ...... .. 

enact lawe Incidentally affecting In- 
terstate commerce. This act does no 
more," StoU v. Pacific Coast 38. Co.. 

OT. EvanholT v. State Industrial 
Ace. Commn,, T8 Or. GOS, Hi P 108. 

S8. Greene v. Caldwell, ITO Ky. 
B7I, ISe SW 648. . 

8S. State v. Mountain Timber Co., 
7G Wash. E8I, 13E P 645. 

M. Bvanhofl v. State Industrial 
Ace Commn., 78 Or. S03, 164 P 106 
(holding that L. tlSU] o MS, " 



vided Into 
ments, the legtslallve, Che executive 
—Including the admlnlatratlve— and 
the Judicial, and that no omcer of 

J „g„j g,,^,, Bxercise the 

another). 

V. Detroit, (Mich,) 15B 

NW 692. 696 (holding that Pub. Acts 
[Ei, Bess. 19121 No. 10, as amended 
hy Pub. Acta [iSll] No. 60, providing 
Chat Cha state and each county, ctty. 
townBhln, Incorporated village, and 
district, and each Incorporated 
board or public commlaBlon in 
te. auChorlied by law to hold 
roperty and to sue or to be sued 
generally, shall constitute an em- 
ployer subject to the provlelons of 
the act, la not violative of Const, 
art 8 It 20-24, providing generaUy 
that the legislature shall provide by 
a general law for the Incorporation 
of cities, that under such general law 
the electors of each city and village 
Shall have power to frame and to 

li- 



the 
prop or t- 






any clCy __ ._ 
maintain parks, 

1 works Involv. 

health or safety, thai 
constitution any cit> 



ment,*' requiring the open admiuistration of jus- 
tice,"' securing the right to all persons to obtain 
justice without purchase, without denial, and with- 
out delay,"^ guaranteeing the right to prosecute or 
to defend a suit either in person or by an attorney 
or agent of his choice,** requiring laws relating to 
courts and the proceedings and practice of all 
courts of the same class to be uniform,'^ limiting 
courts to those provided for by the constitution^ 
conferring jurisdiction on the federal courts of con- 
troversies between citizens of different states," 
inhibiting unreasonable searches and seizures,"' pro- 
hibiting donations, loans, and gifts by the state to 
individuals,"" inhibiting local or special acta,' re- 
quiring that private corporations be formed by gen- 
eral laws,' prohibitii^ a common carrier from con- 
and touches 



It declares a new public 
which taxes may be lei 
municipality, that la, to 



Butject o'f the legislation w 
In question here Is a. soeli 

for 'community action to th 
llsBlf. A social theory nee 
be crystallized I— ' — 






i such that \ 



.unity 



ban the state could be appealed 
lu luf this purpose. The theory of 
this and oC^ similar legislation In- 
cludes the esaenCla! Idea Chat the 
Industrial worker Is himself a social 
asset and ought not. In any caae, to 
bear the whole result of a personal 
Injury arlaing out of and In the 
-' ■-'- employmenC' "■"" — 



tnta) 



s of R 



the 



The - - _ 

" control, of public policy, 
ly commlCCed Co Che Legla- 
Whether It Is or Is not 
a police regulation, mu- 
>;ui inii-atlonB are, for the pur- 
carrying out such a measure, 
to legislative control." ■Wnod 
)lt, (Mich.) 165 NW 



rate t 






1 the firs 



. i"^h 



D ration B 



ipensatlon of « 



ance, the 



B of his bual- 



ind ^nally, upon the 



oiuniCy subject 

may be. Chere i 
Clon of the lai 
po rations 



■iind." However that 
found In Che Imposl- 



a sCate policy which. In view of mi 
niclpal activities, ought to be un 
formly accepCed and observed by a 
municipal corporations." Wood 



M. Mackln 



vision making a 
clan's fees In accmKni. cir 
JusCed under ICs provision: 
to Che approval of the I 
accident board; "The Indue 



ersonal Injuries 



resulting from 
not strictly a 
; but the right 
ecC and employ 



trfi'tCt 



which only a Judgment quashing 



he pro 
rhole 



I, and her 



1 the s 



1 for 



appeal to the 
o nut Invalid), 
Caldwell, ITO Ky. 



without allowli 
appellate court, 

90. Greene \ 
671, 186 SW ««: 

97. atoll V. Pacific Coast 88. Co., 
20S Fed. 169. 

[a] KasaoB fox rala. — "This might 
be true If the -' — • -' -— '— — 
malned. but the 



right of I 



Che 

The only com. _, 
terms of this law, 
plaintiff and the s 



- - . _ -^.v has ended 
etween the parties. 



astabllshed, the 



, whether It 



w.^' §to 



. Co,. 206 Pod. 1*9, 



261 III. 4E4, 



671, 186 SW 648. 



Caldwell, 170 Ky. 



the ( 



I BBid of thB I 



.1 of 
ths 



formation of the "Teia 
Insurance Association": "ine insur- 
ance association creaCed by the Act 
Is not a private corporation, and this 
part of the Act ta not violative of tb* 
Constitution- In Its provision that no 
private corporation shall be formed 
except by general laws. Some such 
agency aa the Insurance association 
may be deemed as essential to the 
emclenC execuclon of tlte Act. It was 
a Way of giving effect to the plan as 
a dependable meChod of providing 
the funds necessary for the payment 
to employees of the compensation 
the Act Is designed to afford. _ The 



:rs 



' for the 



this law. It h 



) fun< 



Inlstr&tlon 



iaCed in Che 



~)OSB. It .- UC..UI11I- 

,ct as a corporation, 
Valflnglt "corpora? 



•, 4*v*tapm*nta and Oluuw«a In the law •«« cumulative Annotations, ■ 
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tracting for reUef tiom its eoinmon4aw liability,' 
or requiring the presentation and allowance of 
clainiB t^^ainst the state treasury in a specified 
manner.* But thd first Kentucky act was held in 
violation of peculiar provisions of the Kentucky 
constitution prohibiting the legislature from Hmit- 
ing the amount of recovery for injuries resulting is 
death or for personal injuries, and conferring an 
absolute right ou the personal representatives of a 
decedent to recover for his death by wrongful act.' 
Certain other objections have been dismissed as 
based on an erroneous constmetion of the act in- 
volved,* as, for example, that a particular act de- 
prives a parent of a right of action for injury to 
hia minor child,' that proof of the amount of com- 



pensation paid by agreement approved by the arbi- 
tration board under the act is final and conclusive 
as to the measure of damages in an action by the 
employer for the use of the insurer against a third 
person whose act caused the injury,* that denial of 
the defense of assumed risk deprives the employer 
of the right to show that the injury auSered by 
plaintiS was wholly due to his own negligence,' and 
that an unreasonably short time was given the em- 
ployer to elect whether to come under the act.'" 

[i 7] B. Fonndatlon on Police Power. By the 
great weight of authority workmen's compensation 
acts are regarded as faUing within the police power 
of the state" and as referable thereto,'^ it beii^ 
held that their tendency is to raise the general 



K 



innlned by what 1 



DlBt. 



St. LoulB 



of Dire 



, R. Co. 



loa 



Its r 

Ark.* , 

lieahy, 11 Kan. 23"). Compare Mem- 
phis Cotton Oil Co, V. TolEart, (Tax. 
Civ. A.) 171 SW a09 (wharo the 
court held that If Che Texas act 
[Acta sad I^eg. c 1T»] was Invalid 
on this K^^und the sections as to 
abroKation of defensoB were left un- 
impaired). 

8. Greene v. Caldwall, ITO Ky. 
671. ISS SW B48. 

4. State V. McMillan, SB Nev. JBS, 
136 P 108. 

6. State Journal Co. v. Work- 
men's Compensation Bd.. 1«1 Ky. R63, 
170 SW *if, 1168. LRA1916A 385, Ann 
Casl»16B 1273. 

[a] THa act of ISIB, L. (1916) 
c S3, hna been held not obleotlonabla 
In Ctits regard, however, because of 
Its provlarona tor election. Greene 
V. Caldwell. 170 Ky. 571. 188 SW S48. 

a. See cases Infra notes 7-10. 

7. Mackln v. Delrolt-Tlmkln Axle 
Co., 187 Mich. B, 26, 1B3 NW 49 
(where the court Bald: "The act pro- 
vides for the damases ' " 



It doe 

alfected") 



Blalr. 



t Indlc: 
. for li 



• that 



LP'^r. 



-. Hunter v. Colfax Cons. Coal 
Co., (Iowa) 1E4 NW 1067. 

10. Victor Chemical Works t. In- 
dustrial Bd.. 274 111. II, 113 NB 173. 

U. U. S,— Raymond v. fhicnrn. 
etc., R. COj 233 F-ei" "' 



Co., 30S Fed. 



IfiS ( 



Co.. 



IB* NW 1087. 



r. Colfax Cons. Coal 



'unnlngham v. Northw. 



ern Impr. Co., 44 Mont, IBO, 119 P 
B54 (L. (IBOBJ c 67, providlni ' 
state Industrial Insurance and ^ 

case of employees encaBed 1 
mining within the state). 

R. I.— Sayles v, Foley, 96 A 340 
(Pub. L. [19121 c 831). 

Wash,— State v, Clausen, 65 Wash. 
166, 117 P I*"- --''■■—■' ■" 






7 LRAN^ 
avK American Coal Co. v. 
County Comrs,. 128 Md. 6i 



llshm 



nina 



... _.. for 

erapiuyees Injured In col 
mining In two counties ol 
[a] XMBoa for rala^ 
ditlons under which gre 
ot persons, men women 
of both Hexes, largely e 
acquainted with each 
■peHking perhaps differ 



of their 
tlon whl 



mbled 



for the performi 



gether. working- 1 



Infrequently ' 






nesB. result in large numbers of In- 
dustrial accidents, notwithstanding 
the attempt by leglslat' ' " 



the 



devices. On i 



of safety 



employers ti 



erf eel 



ity appl 



. the char 
of hun 



beings, accidents In 

seem to be Inevitable under the con- 
ditions existincr In many forms of 
present Industrial employment. The 
remedial relief afforded by the ordi- 
nary forms of litigation Is uncertain 
and long delayed. If damages are 

the disability la suffered and 



the relief Is i 



iftei 






mlnlshed in t 






w^th " 



lie amount of damages racov- 
and sometimes great inenual- 
iilts In cases very similar In 
nets. Under this system of 
in It seems clear Chat the 
noldence of hardship and loas 
i employe, although at 




legislature may unquesllor 
t direct n—'-' 



!t penalt 
r fault t 



I, if not 
jutted By proor, may be regarded 
sufnclent evidence of liability for 
mages. That muBt be the extreme 
lit of the police power, for ]uat 



Jeeted" to"llabllltV unieaH"he has vio- 
lated some law or haa been guilty of 
some fault"). (2) After the consti- 
tutional amendment of IftlS <N. T. 
Const, art 1 { 19) the compulsory 
insurance law of ]914, L. (IBH) c 11, 
was enacted and sustained. Jensen 
V. Southern Pac. Co,, 21S N. Y. 614. 
B28, 109 NB GOO, liRA1916A 403, Ann 
Caal9]6B 276 (where the court said; 
"Fortunately the courts have not 
attempted to define the limits of the 
police power. Ila elasticity makes 
progress possible under a written 
constitution guaranteeing individual 
rights. The question Is often one of 
degree. The act now before us seems 
to be fundamentally fair to both em- 

Sioyer and employee. Of course, I 
o not speak of details, which may 
or may not be open to criticism, but 
which, granting the validity of the 
underlyfiig principle, are plainly 
wUhln the province of the legisla- 
ture. It Is not open to the objections 
found to be fatal to the act consid- 
ered in the Ives case. [Ives v. South 
Buffalo B. Co.. JOl N, T. 271. 94 NB 
■"■ 14 LRANS 182, AnnCa8l912B 



IGS], 



I L.n.Aj-io LDd, Anni„.ssi9i 

It Is plainly Justified by t— 

indment to our own State Constl- 

on and the decisions of the 

"-■" "itatee Supreme Court, j " 



-- Bd States"). 

la. VTesCern Indemn. Co. v. Pills* 
""" ~ P IBS; State 



, 170 Cal, 



v. Creamer, BE ofi. St. ,.., ,, 

602, as LJIANS 694; MIddleton v. 
Texas Power, etc.. Co., (Toi, Civ. A.) 
178 SW RES. But see Delbelkis v. 
Link-Belt Co.. 261 111. 464. 464. 104 
KE 211, AnnCaslSlEA 241 (where-the 
court said with reference to L. , 
[1911] p 31B: "We are unable to see 
where It can be contended that this 
act Is an attempt to exerclae the 
police power. It will be observed 
that the act Is elective, and that no 
employer or employee Is compelled 

visions unless he chooses to do so. 
Therefore, unless the employer or 
the employee elects to come within 
the provlslonB of the act he ts not 
affected by any of the provisions 
thereof. This !s subject, however. 



Uni 



r the c 



tlons spedtled in said l 

employer Is deprived of the o 

law defenses of assumed risk, con- 
tributory negligence, and that the 
Injury or death was caused, in whole 
or In part, by the negligence of a 
fellow-servant. To deprive an em- 
ployer, under such circumstances, of 
the right to assert those defenses la 
not an eserelae of the police power, 
but Is merely a declaration by the 
legislature or the public policy of 
the Slate In that regard. The right 
of the legislature to abollab these 
defenses cannot bfl serlOUBly QUea- 



16 [0. J.] 



WORKMEN'S COMFENSAIIOS ACTS 



[§§ i-s 



standard of the people;^* more epeoifioally, by di- 
minishing the liability that injured workmen or 
their dependents will become pnblio ehargei," and 
by the elimination of economic waate.*° A eom- 
peneation act is not invalid as a polioe regulation 
because of the fact that it peimits payment in a 

[{ 8] 0. Denial of Dot Ftoobm of Law— 1. In 
Onienl — a. Elactlve Acta. The elective'' or volun- 
tary acta have been uniformly upheld as against the 
contention that they violate the fourteenth amend- 
ment of the constitution of the United States for- 
bidding the depriving of any person of life, liberty, 
or property without due process of law, and as 



the 



Impr. Co., 44 Mont, ISO, 212, IIB P 6S4 
(wEere Uie court Bald: "That the 
right to exercise police authority as 

9 fact that he 



Tb snsaaed .- _ . 

buslDBBs, which mar, hy reason of 
the liability of his employees to 
Injury therein, resulting In death or 
partial or permanent disability. 
cause them to become public charges, 
thus lowering the standard of cltl- 
senshlp and Increasing the general 
burden of taxation; and from the 
further fact that our present systam 
"" " n-law and statutory actions 



create breaches and 'd I seen B ions be- 
tween employer and employee which 
would otherwise not exist. <St. 
Lrf>uls Cons. Coal Co. v. Illinois. ISC 
U. 8. lOa, 12 set 818, ■- • ■ ''— • 



talning to the peace, order, and 
momlB of the community, which are 
untTersally recornlied ks eubject " 

'-ol and regulat'-- "'- " "-'- 

Cuniiln|hi 



cern solely. Moreover. It cannot be 
doubted, we think, that the* general 
welfare of the state and its standing 
among Its elster Btates, as well as 
among persona generally, necessarily 
Including those who have money to 
Invest, and those who seek new 
homes and new looatlono, depends In 
a great measure upon Its Industries 
and the class and welfare of Its 
wage workers. Any measure which 
tends to minimise Indigency, of 
necessity raises the general standard 
of the people: any statute which has 
a tendency to reduce the present 
enormous ejipense of operating our 
courts would seem to be. presump- 
tively, a proper exercise of the police 



IS. State V. Clausen. «E Wuta. 
IGG. 19E. 117 P 1101, 3T LRANB 4S« 
(where the court said: "It, there- 
fore, thn aft In controversy has a 
Ion to the protection 
— '•- ^- safety 



felfare. It Is r 



1 to be s 



. aside 



_ ...3 property v 

take the property i 

o pay the obligations 

To be fatally defect 

ispecta, the regulation 



extravagant I 



againat the oontentioD that they violate like pro- 
visions of the various state eonstitntions." No dis- 
tinction is made in this regard when the employer 
affected is a municipal corporation. '^ This objec- 
tion has perhaps been most frequently urged as 
against those provisions of the statutes abrogating 
eommon-law defenses." 

[i 9] b. Oompulsory Acts. With r^ard to the 
validity of compulsory compensation acts** as 
against the contention that they are in violation of 
the fourteenth unendment to the federal constitu- 
tion, the courts have found more difficulty." How- 
ever, both eompnlsory insurance 'acts" and compul- 
sory Mmpensation acts with an optional insurance 
170] (Act April 



Texas Power, 
(rev (Civ. A.) 
itlan oartlfled] 
(emphlB Cotton 

IV. A.) 171 aw 



AnnCaslSlBB 
Co., 147 Wla. 
l-HANS 489. 



ineapollB 1 
148 NW ' 



Texas Power. 

frev (Civ. A.) 
tlona certified] 

Memphis Cot- 
, (Glv. A.) 171 



a notes 24-27. 
ilcago. etc., R. 
Lshlngton act); 
t SS. Co.. ZOS 
act); Starta v. 
Ins, Commn., 
State v. Moun- 
Wash. 6S1^ 1J6 
Lsan. 8G VTash. 
RAN8 4fie and 
oal Co. V. AUe- 
128 Md. 684. 
an act for the 
ind for the re- 
red In coal and 
iQuntles of the 

1bJ«t1*b casBad 

m we see that, 
lal objection of 
le complaint of 
nder when he 
ed by the med- 
n the premises 
r Injuries from 
nie question Is 
>tten of small 
master should 
Inducement to 
their t ■ 



Co.. 84 N." J. L. S~E. 88 A 4B1 [ati I froni the meddliiig of third pers 



and oluuWM in the law see cumulative Annotattona, saine title, page and n< 
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feature" have becoi sustamed; whik on the other | [f 16] S. Impodtkm of LUiIU^ vttknit Fanlt. 
hand a eompulsorr compenaatuHi'' act has been held A strong if not a eontroUing reason for holding a 
"'" ' act void was found by 



1b plAln, and InstsjiceB are ample 
where his talllDK ■<> to protect them 

ntuBt malce him liable ai 

l&w. Having pronounced 
tlonal. then, an act n'tald. ^■j.^v^- 
both employers and employed to so 
Into a acheme of Insurance, we do 
not hesitate to ear that the differ- 
ence In new or added liability by the 



saJe place to work. Neither would It 
be a violation of the due process 
guaranty to make the master an In- 
surer of the workman at the shop." 
StertZ V. State Industrial Ins. 
CommlL. (Wash.) lEB P Z5G, 2M. 

as. Western Indemn. Co. v. Pills- 
bury, ITO Cal. 686, 797, 151 P 398 
<In this case the validity of the 
Boynton Act ISL (1913) p ZT9] was 
sustained: this act superseded the 
Roseberry Act [St. (IBIJJ p 7BB], 
the esssntlal dlfferencs between the 
two acts being that the oompansa- 
tlon provisions of the later — *"■- 

are compulsory '- "" ' — 

employees com I 



sriithi 



n all employ; 

- — "hln Ita 

e gave i 



employers and enipio; 
election In this regard. The court 
waB divided; three Judges voted to 
sustain the act Hd against the prin- 
cipal objection that It ImposBd 11a- 
blltty upon the employer without 
fault; three Judges voted to sustain 
the act for the reason that, although 
the Imposition of llahlUty without 
fault would render the act Invalid 
If It Is meant that "the whole bur- 
den may lawfully be cast upoo inno- 

Injured, without affordins them any 
means ot dividing the burden with 
more fortunate employers engaged In 
the Industries whose employees have 
not carelessly hurt themselves." tfie 
act allowed the employer to relieve 
himself from llablUly "by paying a 

and the seventh Judge dlBsented. 
holding that the act could not be 
referred to the police power, was un- 
reasonable, discriminatory, In excess 
of the power conferred by the state 
constitution, and In violation of the 
fourteenth amendment to the federal 
conatltutlon) : Jensen v. Southern 
Pao. Co., 116 N. Y. til4. Git. lOg NB 
«00, l^RAlSlSA 108 and note, AonCas 
1SI6B 378 (In this case the court dis- 
ttngulshed L. [1914] c 41. which It 
upheld from L. n*lD] c 874. which 

Buffalo R. Co.. 201 N. Y. 271,' 94 NE 
481. 84 LRANa 162. AnnCasl»12B 
l&G. as follows: "The two acts are 
essentially and fnndamen tally dlfCer- 
ent. That Involved In the Ives Case 
made the employer liable in a suit 
for damages though without even 
Imputable fault and regardless of 
th« fault of the Injured employee 
Short of serious and willful miaeon- 
duot. This act protects both em- 

Sloyer and employee, the former 
rom wasteful suits and extravagant 
verdicts, the latter from the expense, 
uncertainties and delays of litigation 
In all cases and from the certainty 
of defeat If unable to establish a 
case of actionable negligence. Both 
acts are said to have been based on 
the proposition that the risk of acci- 
dental Injuries in a haxardoua eni~ 
ployment should be borne by the 
business and that loss should not 
fall on the Injured employee and his 
dependents, who are unable to bear 

That act made no attempt to dla^ 
tribute the burden, but subjected the 
employer to a suit for damages. 
This act docs in fact aa well as In 
theory distribute the burden equi- 
tably over the Industries affected. 
It allows compensation only ft 



I pow 



but by the crci 
methods provldei 



It insures Uie prompt receipt by the 
iTiJured employes or bis dependents 
of a certain sum undiminished by 
the expenses of litigation. The two 
acta are, therefore, so plainly dls- 
almllar that the decision in the Ives 
Case is not controlling In this"); 
Herkey v. Agar Mfg. Co.. 90 iliec. 
467, 464. 1B3 NYS 369 (where the 
supreme court trial term refused to 
declare L. [19141 c 41 Invalid be- 
cause of the possible Injurious con- 
sequences of error, though Crane. J.. 
said: "I am strongly of the opinion, 
for th« rnaaons stated, that the 

Clorapensatlon Act rair,- 

be forced upon employees 



compulsory compenaati 

} Tsklar to a Luv* 



mploy 






. be a compulsory act 



lelther 



ther 



for the master. . .. 
be a compulsory act for the 
If the employer may elect wneioer 
he will come lu under the Workmen's 
Compensation Act or stand by his 
common law liability, so can the em- 
ployee. It must be by mutual con- 
sent or the law Is or nn rnn-a 
If the plaintiff wt 






i" tills" "action 
all Injured 



hesi- 
mlght 



This act 
iployeea, Irre- 



the only 

speotlve ot contributory negligi 
or their ability to maintain a Com- 
mon law action, certain deOnlte sums 
of money when Injured. Notice, 
however, must be given by the em- 

Eloyee within the time prescribed 
y the act and other formalities 
compiled with. Through a desire 
for mnrt, nioney Or the persuasions 
many Injured employees, 
upon my decision, mi^ht 



of law; 

be inclined t 



- „3 the 

I by the statijte and 



for : 



ogllgen 



Second Empi 



iplo, _._ __ 
-.. _. _. 1, 82 set 1... .. 
327, 38 URANS 44) Ives v 
Buffalo B. Co., 201 N. T, 
•■" ■-- 34 UtANS 182, 






iult would be tl 
■uld h 



Ights under the Compen- 
nd also would be barred 
tlon for damages. In 
all their rlgbts might 
depend upon the cur- 
See also Western Metal Supply Co! 
- ---, = . ^ -"f (w^ — 



. Pills 



the c 



B P 491 



1 Act 



ot deatl 

and adhered to Its former aecision 
on the constltullonaJlty of the act 
In general). 

[a] Seprtntlaii ot tenisto. — "It 
Is not accurate to say that the em- 
ployee Is deprived of all remedy for 
a wrongful Injury. He is given a 
remedy. To be sure, the compensa- 
tion or recovery Is limited, and that 
In a sense may possibly constitute 
a taking; but If so, it Is his con- 
tribution to an Insurance acheme 
designed for his benefit, and may 



ely the 
lutlon el 



. those 



leflts I 



In 



., „ up the doubtful privi- 
lege of having a Jury assess his 

J considerable part of 

▼ered al all after long 

o to pay expenses and 

BBH," Jensen v. Southern 

..■j^ ,15 N. Y. 814, E26, 109 NE 

L.RA1916A 403. AnnCasl9ieB 



which. 1^ r 



are compelled 



employees 



employers 
and that 
a taking. 

and their 



t the required preml- 
them from f\irther 



llabUlty, The theoretical taking r.. 
doubt disappears In practical experi- 
ence. As a matter of fact every 
Industrial concern, except the very 
large ones who Insure themselves, 



tlvely small part of the sums thua 
paid actually reached Injured work- 
men or their dependents.. With the 



) in the long run 
be aa cheap as 
tetul plan, and the 



irt o 



the 



of I 



pensatlon l.. 

should consider practical experience 
as well as theory In deciding whether 
a given plan la fact constitutes a 
taking of property In violation of 
the Conatltutlon." Jensen v. South- 
~ " S16.N., Y^_BH. 626. 



acts tlvUnralabad see supra 9 2. 

an. Ives V. South BufWo R. Co,. 
!01 N. T. 371, 94 NS 431. 34 UlANS 
1S2 and note, AnnCasltltB 186 and 



the law of the land that no man 
who was without fault or negligence 
""■"'" ' ~ damages 

That"iV"still "tEe"~law7 






the 



vldes that they shall be liable to 
their employees for persona] Injury 
by accident to any workman aris- 
ing out of and in the course of the 
employment whicli is oansed In 
whole or In part, or Is contributed 
to. by a necessary risk <tr danger 
of the employment or one Inherent 
In the nature thereof, except that 
there shall be no liability In any 
case where the injury la canned In 
whole or in part by the 
willful n-' ■■■— - 

Is a liability' i 



State Constitutions, unless 1 



-. .... employment should In Jus- 
tice ha placed upon the shoulders 
of the employer, who can protect 
himself an "- 



J ,_ an Injured employee 

should be aa much a charge upon 

. .. appliances or tools; 
(hat. under our present system, the 
toss tails Immediately upon the em- 
ployee who Is almost Invariably un- 
able to hear it. and ultimately upon 
the community which Is taxed for 
the support of the Indigent: and 
that our pre sent system Is uncer- 
tain, unscientific and waatetui, and 
fosters a spirit of antagonism be- 
tween employer and employee which 
it Is to the Interests of the atate to 
remove. We have already admitted 
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;; s; 



th« New Yoi^ court is tbe view that it impoeed lia- 
bility on the employer for an injury not due to hia ' 

tha strenxUi of thla appeal ' to a 
recoKTiiied and widely prevalor" — 
tlment, but we thlnli It la i 
peal whicta must b 

people and not to t 

right of property . _. 

phllosophlcail or sclentlQc apecula- 
tlooB nor upon the con- --t'- '— 

yet upon Uib dictates o_ ._ _ . . ,_ 
tice. The rieht has its foundation 
In the fundamental law. That can 
ba chaneed by the people, hut not 
by leglHlaturea. In a government 

or necessity are often no plausible 

approval, but courts are not per- 
mitted to forget that the law Ib the 
only chart by which Che ship of 
Slats Is to be guided." . . . ^'The 

ployea should be borne by the em- 
ployer because It la Inherent In the 
employment, may be economically 



' but this deciaioii Mipe&n contrary to the 
inthorities.^ "" 



fault ;» 

tre^d of the subsequent authorities.™ Tbe elective 



had In review la dissimilar In many 
respects to the act before us. and IH 
perhaps less easily defended on eco- 
nomic grounds. The principle em- 
bodied In the statutes Is, however 
the same; and it must be conceded 
that the case )B direct authority 
against the position we have here 
taken. We shall oRer no crUlciam 



imes from the highest court of the 
rst state of the Onion, and is aup- 
orted by a most persuasive argu- 



taken." State v. Clausen, GG Wash. 
IBfl. 2tl, 117 F 1101, 57 I.RANS *66. 
[c] T.tmltiitlun iTf fltitiiinn ■wmi 
the public policy of New York now 
so dednitely aligned on the side of 
compensation legislation. It at least 
seems reasonable to reicard the de- 
cision In Ives V, South BufTalo R. Co.. 
201 M. Y. 271, 94 NE 411. 34 LRANS 
1S2, AnnCulSllB 16«. as hereafter 
applicable only to the precise mat- 
ter before the court In that case, 
vli., a statute ^imposing liability on 

and without hiB fault.' " Wasllewskl 
V. Warner Sugar Roflning fn <f 
Misc. 158, ISO, 149 NYS lOSB. 



. South I 



ilTalo R. Co. 



- .. 31B, 94 NE 

LRANS 162 and note, AnnCaBlSlZB 
15S (where the court said: "Wo 
have tried to make It clear that In 
our judgment this atatule la not a 
law of regulation. It contains not 
a single provlBlon which can be said 
— -lake for the safety, health or 



nployf 



I pose upon th( 



_.., or the 

specified. 

obligation designe'd 
effect. It do ■ - 

Into the cor 
pi oyer and 



1 Interpose practically no dpfens 
ir he can only escape liability whe 
le emnloyee la injured through h 
wn willful misconduct. That Is 



duty committed by the employ«r, It 

—ould have been void, tjuch a law 

ould have amounted to a laglsla- 

ire forfeiture of property rfghte. 

igSirdless of the holding of any 



South Buftalo R. Co., 201 N, T. 271, 94 
NE 421, 14 LRANS iS2, AnnCasl912B 
ISe la that freedom from liability 
on the part of an employer who has 
been guilty of no fault la a funda- 
mental property right of which he 
cannot be dt^prlved by mere legisla- 
tive declaration. With all poaslble 
respect for the eminently learned 
court which pronounced this decl- 



— t of appeals, be- 
tween the fellow-servant and con- 
tributory negligence rules, on the 
one hand, and the rule that fault on 
the part of the employer must be 
-■- -'- other. Why this dls- 



dUBtrial Bcclder 



iployer or work- 

1 it falls, primarily at 

I employer. It cannot be 

I I one rule or the other 

1 ry or logical result of 

I princlplea of Juallce. 

1 e act before us "illua- 

1 ^neral is the belief that 

1 — »..,.B..~^..dd conception of Justice 
requires that the old rule be super- 
seded by the new. There la nothing 
contrary to tbe permanent and un- 
derlying notions of human i 



! declaratli 



that 



likely 1 



which 1 



1 willful 



-1 other - 



ind tor 






by their oi 
brought it I 
position In [ne line oi 
which employers Buetaln 1 
Industrial pursuits is of c 
basic fact on which employers lia- 
bility laws rest.' {State v. Creamer. 
SG Oh, St. 149, 97 NB SOS, 19 LRANS 
694.) Such a change In the 'law 
Itself, as a rule of conduct' is a« 
fairly within the scope of legislative 
Dowp.r Bfl is the abolition of the de- 
that of 



indemn. t5o. 



•ill 



699 IGl P 398. 






oaing lia- 



bility on a carrier for 

talned by & passenger. Imposing lia- 
bility on a Landlord for damages 
from intoxication caused by sale of 
liquor by bis lessee, and Imposing 
Ilabiltly on railroads tor fires set 
by engines; and a depositors' guar- 
anty law. "which authorizes the as- 
seaament and collection of a certain 
per centum on the dally average de- 

Eoait of each and every bank organ- 
ted under the law a of the state as 
a. fund to pay the lossea caused de- 

Ksltora by falling and Insolvent 
nks." State v. ClauSBn. 86 Wash. 



■, developnuats end alianf*i in the law si 



Annotations, same ti 



i. page ai 
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acts have oever been held isTalid on this aoconnt,'' 
even though construed to impose liability, where a 
diseased bodily condition is accelerated to the point 
where it conatitatea a personal injury by reason of 
the strain or exertion of the employment .'^ 

[i 11] 3. Chance in Kemedles and BoIh of Evi- 
dence. Notwithstanding the changes in funda- 
mental doctrines, as to the liability of the employer 



for injuries to the employee, woi^ed by the com- 
pensation acts, they are not for that reason invalid," 
for there is no vested right in any remedy for a 
tort yet to happen," and except as to vested rights 
the legislature has power to change or to abolish 
existing > common-law or statutory remedies.** 
Nor is a compensation act invalid for the reason 
that it creates a new remedy" or abrogates.au ez- 






Corp., 77 N. H. 6B1, 94 A 2«S; Herkcy 
V. Agar titg- Co., BO MIbc. 457. 163 
NVS 369; ffti ' " "-' "' 



, sa MlBc. _. 
. Creamer, 



, ^7 NE eaz. 39 LRAN3 694; 
Mlddleton V, Tex&s Power, etc.. Co., 
(Tex.) 1B6 SW B6S. 

ai. In re Madflen, £22 Mass. 487, 
497, 111 NB 3T9. LRAISIBD 1000 
(when the court said or a. contention 
that the employer waa thereby com- 
pelled to pari with properly for 
causes for which he was nowlae re- 
sponsible: "In ItH eBBBnce that la 
an attack upon the act as a whole, 
for In none of Its ordinary aapecta 
doea the payment required by the 
act depend upon fault, and It may 
be required In many cases where the 
employer was wholly free from fault. 
The workmen's compensatton 






mlaor 



IGS NW 49; Jer 



AnnCaa1»ItB 278; Mld- 



'In 



tng: employe: 



, _ aubacrlb- 
beneficiaries, 

.^.. olTli--. 

iject. It In effect 
* employers 



inder that i 



lie. 



Ing to the rule 
. by the Act. If " " 
_tli_e performani 



of contributory nestlsence. thua re- 
llevlnB- the employee of all conee- 
guence of his nesllsence. and trans- 
ferrins It, In effect, to the employer, 
what Is ttiere. as a matter of purely 
leKlslatlve authority, to prevent Its 
rellevlnB the employer of the con- 
sequence of his negligence and. In 
parOcular, the neKllg^nce of bis 
servants, and determinlnn that he 
shall compensate his emnloyee tor 
accidental Injuries received In his 
service according to a different rule, 
throuRh another remedy, and In Its 
Judgment by a better planT H, In 
a word. It may declare that contribu- 
tory negllitence shall no longer be a 
defenae. may It r~' -' — * — ' — -- 



tlonable? If It may change ' de- 
fensive common law rules, may 
It not also chanKe a common law 
rule of liability? The power of 
the legislature cannot exist In the 
one Instance and not In the other. 
tn virtue of Its authority to enact 
laws. and. In dolne so, to supersede 
common law rules where It deems 
such action wise. It exists In both: 
and It was In our opinion therefore 






competent for the Legislature, 
this Act, to change both the com 
law rule of defenses and the com- 
mon law rule of liability with re- 
spect to accidental Injuries sustained 
by an employee In the course of his 
employment, requiring the employer. 
If he elects to come under the Act. 
to provide, according to Us plan, a 
fixed coiipenaatlon to be paid the 
employee, or hla beneficiaries IC his 
Injury results In death, and denying 
to the employee of an employer sub- 
ject to the Act. or hla beneficiaries. 
the right of recovery therefore ao- 

„.^.__ . ..., rules." Mld- 

-" etc., Co., 
, . _ (2) -in the 
way mooern unaertakings are con- 
ducted It Is rarely possible to trace 
personal fault to the amploysr, hut 
he has been held liable for wronge 
of others under the doctrine of re- 
apondeat superior. That ^octrlne has 
been developed by the courts to 
make the principal accountable for 
the conduct of his aSalrs, though It 
muBt be remembered Chat It does not 
rest on the doctrine of agency. 
one has a vested right ur-"-- 

Conatltutlon to Che malntei __ 

that common-law doctrllie, which un- 
doubtedly may be extended or cur- 
tailed by the legislature. No one 
doubts that the doctrine of assump- 
tion of risk and the fellow- servant 
doctrine, also developed by the 
courts under different conditions 
thaj) those now prevailing, may be 
limited or entirely abrogated by the 
legislature. Acts h~"' — "■-■ -•■— • 



volve the power to eitend. At the 

to assume by Implied conCract the 
ordinary risks of the 
Including the risk of a 
ant'B negligence, and ei 

Since imputable to th 
e danger was obvlo 
knowledge of It the se 
larlly continued in the 
It would not be a great cav<;..diuii ui 
that doctrine for the legislature tc 
provide that the employee should as- 
sume the risk of all accidental In- 
juries, and If that can be done. II 
la certainly competent for the legis- 
lature to provide by the creation of 
an Insurance fund for a limited com- 
pensatlon to the employee for all 
accidental Injuries, regard lea a ol 
whether there was a cause of ac- 
ton for them at common law." Jen. 
sen V. Southern Pac. Co., 216 N. Y. 
E14. 627, 109 NB fiOO. LRAISISA 403. 






with 



mploym 



lb] 



._..; 2TS. 
AppUnatloB. 






of pleading that 1 



don act against an employer who 
has rejected the act the employer 
must plead In defense or mitigation 
that no negligence of hla was the 
proximate cause of the Injury, that 
the servant was willfully negligent, 
or negligent as the result of intoii- 
catlon, and that the servant was 

Kilty of contributory neglleencc. 
inter v. Colfax Cons. Coal Co., 
(Iowa) 167 NW 146. 

33. Toung v. Duncan. 212 Mass. 
348, 108 NE 1: Mackin v. Detrolt- 
Tlmkln AtIb Co.. 187 Mich. 8. 163 
NW 49; Sayles v. Foley, (R. I.) 96 A 
340. See In re Opinion of Justices, 
209 Mass. 607. CIO. 98 NE 308 (where 
the court said: "The act expressly 

Rrovldes that It shall not apply to 
ilurles sustained before It takes 
effect. Jf. therefore, a right of ac- 



slftul 



Ing m the section which 

Interferes with such right or to- 
la] ninatratlon.— Workmen's com- 
pensation act (St. [19111 c 761] pt 1 
{ B, requiring an empfoyeo at the 
time of entering employment to no- 
tify his employer that he claims 

"'- '-- ^ghts of action, 

property right. 






rely i 



which J 



Ma-ss 



t of t 



346 



106 NE 1. 



Mackin V. Detrolt-Timkin 
Axle Co.. 187 Mich. 2, 163 NW 49; 
Seiton V. Newark Dlst. Tel. Co^ 84 
N. J. L. 86. 86 A 461 [aff 86 N. J. L. 
TOl. 91 A lOTO]; Uiddleton v. Texas 
Power, etc., Co., (Tex,) 186 SW 66S. 
la] BabatltiiUon of dlCereut r«m- 
•dj. — "A vested right of action 
given by the principles of the com- 
law_ Is a property right, and '~ 



Bcted t 



does 



> Constitution t 
. howi 



The 

t to d«__ 



is 



deal with rights 

„ _jtore Its passage. 

That which Is withdrawn from tlie 
employee is merely bis right of ac- 
tion against the employer, as deter- 
mined by the rules of the common 
law. In the event of his future la- 
Jury, This Is nothing more or less 
Lhan a denial to him By the Leglsla- . 
ture of certain rules of the tomraon 
law for the future determination of 

1 for 

In the plan of 



the' 



Legislature of another 
remedy." 



ton V. Texas Power, etc Co., (Tax.) 
Hi SW £68, £60. 

[b] AMldeutal ■■ dirtlagnlahea 
ttom. toUnttonal wto9g^"lt is there- 
fore not to be doubted Chat the Legis- 
lature Is without the power to deny 
the cltlien the right to resort to the 
courts for the redresB of any Inten- 
tional Injury to his person by an- 



gtltutlon 



3 protected by the Cor 
1 could not be take 



liability founded upon the 
law doctrine of negligence; aj 
for the rule of the common 

utes. — there would be no Uablll 



Joramon law 



Ion for It.'' 



5 SO. 



. (Tei 



ISe SW 6E8, 



__ _ ._ _. tth Buffalo B. CM, 

201 N. y. 271. 298. 94 NB 431. 24 
LRANS 163, AnnCasl912B 156. 

"So far aa the statute merely cre- 
ates a new remedy in addition to 
those which exlated before It Is not 
Invalid. The state has complete con- 
trol over the remedies which It offers 
to suitors In Its courts even to the 
point of making them applicable to 
rights or equllfea already In exist- 
ence. It may change the common 
' i the slalutea B- -- ■- '- 
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i sting statutory right of actioo." 

Ohuge in roles of evldeiiGS. It is within th« 
provinee of the legislature to change existing rules 
as to presumptions and burden of proof;" hence a 
statute is not invalid for the reason that it places 
the burden on the employer to show that the injury 
was not the result of his negligence" or for the rea- 
son that it creates a presumption as to the acc^t- 
ance of its terms'" or as to the fact that a claim 
comes within the provisions of the act." 

36. Meeae v. Northern Pbc, R. Co., 
208 Fed. 222 [rev on other eroundB 
311 Fed. 2E4, 12T CCA E22 (rtv SSt 
U. S. 614. J* set 223)] (action for 
deatti by wronslul act). 

37. Hunter v. Colfax Cons. Coal 
Co., (Iowa) IS* NW 10S7; McQueeney 
V. Sutnfaen, 16T App. Div. SIS, 153 
NTS SB4. . „ „ , 

88. Hunter v. Colfax Cons. Coal 
Co., (Iowa) 1E4 NW 1037. 

n. Sextan v. Newark Diet. Tel. 
Co., 84 N. J, L, 86, SB, KB A 4S1 [aft 
ae ^. J. L. 701, »1 A 10701. ^ __ 

"PerbapB the real complaint of the 
prosecutor ts that the leslslature by 
paragraph 9 has created a. presump- 
tion that, with respect to contracts 
of hiring made after the act becomes 
effective, the parties are actlnB un- 
der the eeconif section. If one or the 
other dOM not than or before the 
accident expressly elect to operate 
under the flrat. It cannot be doubted 
that under our Industrial conditions 
and m order to avoid much confu- 
sion and unproductive litigation, it 
may well have been considered 
proper to establish some presump- 
tive rule as to an elecUon between 
section 1 and seotlon 2 of the act. 
It can make no practical difference 
whether the presumption la that the 
contract of hiring Is subiect to sec- 



a very ^rea 



rould naturally Involve 



nt to adopt _ , 
Ing the parties 
sumption •■■■ " 



prei 



mptlve rule. 



idopt the p 



e the pre- 

own act If they 
t has also seen fit 

„ mptlon In favor of 

==i;.,^.. .. ..J doubt because It was 

thought that that offered the fairest 
basis for both employer and employe. 
It would have been quite as compe- 
tent for the legislature to have 
adopted either of the other alterna- 
tives suBgesIed, but In Its wisdom 



entirely fi 
tract the] 



this 



,ey^ 



We a 



,, therefor 



stated, section z' Is^ constitutional." 
861 ton V. Newark Dist. Tel. Co., 

""fST" McQueeney v. Sutphen, 187 
App. Dlv. 628, 1E3 NTS 6B4. 

41. U. S.— Hawkins v. Bleaklev, 
220 Fed, 378 {sustaining Iowa L. 
[1913] 

III.- 

CO.. 2'.. i... -.^. ... 

V. Big Muddy Coal, etc., Co., 263 111, 
480, lOB NB 289: Crooks v. Taiewell 
Coal Co.. 283 111. 343 10G NE 132. 



AnnCaslSlBA 24L. 

Iowa.— Hunter v. Colfax Cons. Coal 
Co., 154 NW 1037 (Iowa act takes 
away only defenses of assumption of 



For Utw oasM, a«Tal«p»aiita and tbMtg— In the law i 



I§§ 11-12 

[i 12] 4. AbrofatiOli of Oommon-Law Defenses. 
Compensation acts are not invalidated by the fact 
that they abrogate or restrict the defenses of con- 
tributory negligence, assumed risk, and negligence 
of a fellow servant," the reason being that there 
is no vested interest in a mere rule of the common 
law** and that these defenses being based merely 
on judicial decisions are within the power of the 
legislature to aboli^ or to modify.** While by the 
great weight of authority the three defenses men- 



vhlch un- 
its NW 

I ?JW 11, 
Kiok Mills 



abolished 
ployments 






multitude 
all of the 
i^dence la 



luse they 

a changed 
Palk Co.. 
W 209. 87 

lolls St, R. 
? 71, LRA 
vark Dlst. 



« cumulative Annotations, same title, pace 



,Goo^;lc 

i numtwi 
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tioned have been regarded as on the same basu, 
and have been diseussed together,** the attention «f 
the ofiiirts has been epeeifleally directed to the de- 
fease of asoumption of risk in some instanocB,** 
and it haa. been held that this defense ia subject 
to the legislative eontrol to a moT« limited d^ree 
than the othert.*^ 

Heoluswdoiu iadtutrlas. The power of the 
le^slature to abn^te the defenses under discus- 
sion is not confined to the more haaardoas indas- 
triee, but may be lawfully ezereised as to 'those 
vrhieh are less hazardous in their nature.*^ 

[i 13] 6. AbBeBM of Notice of BMriBf. The 
fact that an administrative board is allowed to 

resulatlonH for the preservation 
life and Itmb and are within 
legislative powers of the suite, 
In inter state commerce mat 



. Bleakley, 220 Fed. 378. 



Poatal Tel. Cable 



Nw 1017, loes. 

"As to the •Uminaiion oy tne act 
of vBrlouB defenaee res tins on risks 
assumed by the employ* the taking 
of such defenses has been generally 
held to be within the power of the 
I^glBlature." Hunter v. Colfax Cons. 
Coal Co.. supra. 



201 : 



Y. 271, 



. South - Buffalo I 

■( NB 4 



N, Y. G14, GZ7, 109 NE 600. i.RA 
1>1«A 403, AnnCasl»I6B t76 (where 
•le court Id sustain Ins tha later New 
York act, L. IHH] c 11, sald^ "No 
one doubts that the doctrine of ae- 
aumptlon of risk and Che fellow- 
aervant doctrine . developed 

by the courts under different condl- 



of the 

fellow -servant' rule and the law of 
'tiODtrlbiitory negllaence' are clearly 
within the lealslatlve power. These 
doctrines, tor they are nothing more, 
may be regulated or even abolished. 
This Is true to a limited extent as 
to the assumption of risk by the 
employee." Ives v. South Buffalo R, 
Co., supra. 

Fa] Agml»Kt welgbt of aotboxity. 
— "As to the right to abolish the 
defense of assumption of risk, It Is 
enough to say here that the great 
weight of authority Is against the 
New York posltlotf' [a« announced 
In Ives v. South BuRalo K, Co., 201 
N, Y. ZTl. 84 NB 411, 34 LRANS ISI, 
AnnCaBl»]2B lie). State v. Creamer, 
as Ob. Bt. 34». S»S, a? NE 602, 39 
LRANS «B4. 

Oonteaataal and Tolontecy * 



4T. Borgnis V. Palk Co., 147 Wis. 
MT, )6I, m NW ZOO, 37 LRAN9 
481. 

"There may be a less persuasive 
reason for the change in the case of 
the latter class or Industries, but 
this does not deprive the leaialature 
of the power to make It," Borgnis 
T. Falk Co., supra. 

4a. Borgnis v. falk Co.. 14T Wis. 
127. 303, 133 NW 109. 87 I.RAN8 419. 

"Objection Is made to those clauses 
of sec. 2394-18 which provide for 
■"-i giving - ■■ *^ --- 



mail, 

and the claim 
not 'due process ol 
Commission a cour 
would probably deE 
Blderatlon. especial. 



that such boards . 



^tEls fs 



these objections 



take testimony relative to a claim for compensa- 
tion without notice to either party is not a denial 
of due proceas of law." 

[4 14] S. Class Legislation and Eftoal Protec- 
tion of Laws— 1. Uniiut ClaHiflcatJoa. The dis- 
cretion of the legislature as to the peraons and the 
oeoupations to whieh a compuiBation act shall ex- 
tend will not be interfered with by the courts so 
Long as the dassiflcation is not arbitrary or un- 
reasonable.^* Primarily, the fundamental elassifi- 
eation common to all of the elective aeta, making a 
distinction between those employers who elect to 
come vitbin the operation of the act and those wiio 
choose to runaiu without, has been sustained;'^ 

The rules governing classlScatlon 
are familiar and are in brief as fol- 
lows; It must be based on substan- 
tial distinctions which make real dlf- 
terencea; It must be germane to. the 
purposes o( the law; It must not be 
limited to existing conditions only; 
""'' — ■■' apply equally to each mem- 



o demand greater frae- 



>dy be requ 



ited and they 



,.j. Ill Wis. 163, 
B of a board like 
... only acts on the 
parties who have consented 

Borgnis v. 



given full and free opportunity to be 
heard and present evidence, it Is gen- 
erally held Bufllcletit, even though 
notice of intermediate steps In the 
proceeding be not required or given, 

Schintgen -■ ' ~ '— - ""- "• 

94 NW 14. 
the pi 

rlghfs .__ 

that it may so act, tbi 
rule Is far strongei 
Falk Co.. supra. 

40. Jeffrey Mfg. Co. v. Blagg, 2SE 
U. 8. 171. 15 set 1(7. b9 L.. ed. 1*4: 
Hunter v. Colfaa Cons. Coal Co., 
(Iowa) 154 NW 1037, 1003; Greene v. 
Caldwell, 170 Ky, 671, 186 8W 648; 
Mlddieton V. Texas Power, etc., Co.. 
(Tex.) 186 SW 6B6. See American 
Coal Co. V. Allegany County Comrs., 
128 Hd. 664. OS A 143 (sustaining an 
act for the esUbUshment of a fund 
for the relief of employees injured In 

of the Btat^^."" " "* 

"The power to classify Is pri- 
marily In the Legislature, that the 
courts accord It tTie widest latitude 
In performing this function, and that 
a class meat Ion adopted by It will be 

arbitrary as tluit there Is no room 
for doubt tiiat discretion has been 
abused by indulging In an unjustl- 



Qable dlsorl] 






1 either the claus< 



.__ ...„ _.■ the clause 

> fourteenth amendment to 
iititutlon of the United States 
Ing to the equal protection of 
fB, takes from the -' 



—■Bit of S. 

respect, ajid avoid only what is done 
without any reasonable baslH; that 
Is. such regulations as are In their 
nature arbitrary." State v. Clausen, 
«6 Wash. 1S8, 198, 117 P 1101, 37 
LRANS 466. 

[b] OlHs Isglslatioa. — Some de- 
cisions relying on other authorities 
have declared statutes good as 
against the objection that they were 
discriminatory or class leglalalloti 
without epecmc dlecusslon. Young 
V. Duncan. 218 Mass, 348 '"« w^ '■ 
Memphis Cotton OH Co. 



_ j"' 133'' NW '209, i'i 

LRANS 489 (where the court. In dis- 
cussing Che abolition of the defenses 
of assumotlon of risk and negllgenro 
of a 'fellow servant^ by L. [1911 

to come under the law and 
away from those who ' 



and taken 



ber of the _, . 

that this classlflcatlon fully i 
these requirements. Certainly there 

win be very real dlffr- '•— 

the BltuaHon nt Iho 

employer wiio does not.' 11 the" 
"' iploysr only employs w 



9 mulcted In 



men who also 

the law, he eat. ... ... 

heavy damages, and will know when- 
ever an employee Is injured practi- 
cally just what must be paid for the 
Injury. Surely this Is a dlfCerent 
situation from the situation of the 
man who Is liable to be brought into 
court by an Injured employee at any 
time and obliged to defend common- 
liquidated in their character, the out- 
come of which actions none Can fore- 
tell. On the other hand, If, an RoemH 
quite likely, the 



latter are still retained In the em- 
ployment, the same considerations 
will apply with somewhat leas force. 
On the one hand there Is a class of 
consenting employers employing 
wholly or largely consenting work- 
men, and having definite and flied 
obligations Co their workmen In case 
of InJuiT". On the other hand Is a 
clSM of noaconseatlng employara 
who have no suoh flied obligations 
in case of injury to their workmen. 
but obooie to meet every such work- 
nan in court and HghC out the ques- 
t liability. There seems a very 



Ing employe 

It muisC be ■ 

share. In rendering successful 

legislative attempt to meet and solve 
a difficult social and econotnlc prob- 
lem. Bven if It be true (which, as 
before stated. Is Dot decided) that he 
may not be compelled under our con- 






B in 

SayJee v. Foley, (R. -., ,_ .. , 

346 (where the court, in discussing 
the changes in the right of action 
and the defenses resulting from the 
choice of the employer or Che em- 
ployee as to coming under the act, 
said: "The respondeniH irnat ihn 

differences In situation I 

as a claaslfleatlon by the _ _._. 

Some courts have so treated It, We 

Without, however, deftnltely passing 
on the point. It will at tJresejit sulRce 



of Inequality r 

. employe's arises fi 

tact that the abolishing oC t 



I fact 
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n poaetnK, that a 



and a statute, elective aa to both employen and 
employees, is Eot improper because the results of 
a failure to accept the act are not identical in the 
case of each." Further, a statute may, without 
violating any constitutional inhibition, be made 
elective as to private employers and compulsory as 
to municipal employers."* An insurance act appli- 
cable to the state and the municipalities as well 
as to private employers may without being invalid 
provide that amounts paid to the state insurance 
fund by the state and its subdivisions are to be 
ascertained by a method different from that pre- 
scribed in the case of other employers." So the 
legislature may establish a measure of duty owing 
to a public employee different from that owing to 
a citizen who is not in the public service." 

HazardonB occupationB. A statute is not invalid 
becauEe its operation is restricted to certain occu- 

defenses of the employer Is not made 
universal, but 1b Umlted to actions 
against employers who do not accept 
the compensation schomo of the act. 
The benefit to the employ^ results 
from and ts wholly IncldenUI to the 
depriving of the employer of what 
hitherto haa been held to be his 
right. The employ^ Is deprived of 
no prior eiistlng rlghf). 

[a] Dlatlnetloii not arbltnfy.. — 
•'The dBfenaea of contributory negll- 

IlBenc'e of a fellow servant were 
doubtless abrogated In the cases 
spec 1 fled, and not abrogated In other 
oases, to Induce an acceptance of the 
provlfllona of part 2 of Uie act- But. 
notwithstanding this purpose, the act 
permits any emjiloyer to place him- 
self witbin either class of emplo>'erB 

himse'lf within either class of em- 
ployees at his election, and to change 
from one to the other If he so de- 
h legislation la not dls- 
nlnatory and IB not Inhibited by 
tne Constitution, Furthermore, If 
Its validity rested upon the distinc- 
tion between the two classes of em- 
ployers and the dlatlnctlon between 
the two classes of employees, we 
could not say that such distinction 
Is so fanciful and arbitrary, or so 
wanting In Bubstance. that the legis- 
lature Is prohibited from applying 
rules to one olaxa which II does not 
apply to the other." Math Is on v. 
Minneapolis St. R, Co.. 126 Minn. lit. 
39*. H8 NW 71, L.RAI916D IIS. 

61. Hunter v. Colfas Cons. Coal 
Co.MIowa) 16* NW 10J7, lOBS. 

"We are asked to hold that the 
statute contains an Improper classi- 
fication and an arbitrary dlfferentla- 
I because, as Is claimed. If 






«)e; 



the 



... of the I 
JectB. the o 



1 who rejects gets as 
ne who accepts. . . . 
to be the situation: 



For paragraph 



fr£ 



hie 



lilt for 



at c 



law, an<j the ru 

contributory negngence. aaauinpiioii 
of rielc. and fellow servant.' with cer- 
tain limitations, and section 10 Is 
that compensation under the act la 
to be awarded only If both hav 



found that the a 



Ing all together 



of 1 



will preeontly be 



pationa designated ae basardous," or to a single 
industry of this character.** And, although an act 
conAned to extra hazardous occapations is subject 
to the constnietion that it allows workmen em- 
ployed in such industries the benefit 4>f the act 
when injured outside the line of tbeir duties or 
when engaged in the business of the onployer in 
a capacity not affected by its peculiar hazards, it 
is not for that reason void' aa class legislation or 
aa depriving of the equal protection of the laws," 
althoiigh the act diverts the oontributions ex- 
acted from the industries to which it applies to the 
relief of injured workmen generally or to the use 
of the state at large.'" 

Exception of partlciilar dauM. The exception 
from the operation of the act of certain classes of 
persons cannot be regarded as unjust discrimina- 
tion where the acceptance of the act is elective, 

art 14a, Imposing an absolute 
y on employers for injuries to 
rees enaraged In specined occu- 
B claaHiDed as dangerous, was 



II stained by the 



ne rally accepted 



. lover, 
. , ^r may be Invoked to 

favor ol the employe, on the theory 
that this Is a method of protecting 
him for the public good against the 
actual Inequality between him and 



NW G»2 (ao holding 
position of the law nn 

as the burden aai 
poratlons Ir ■" 
and Anally 



(Mich.) 15E 

lunlclpalltlea 

private rights, 

" " mm ed lately 



, 109 NE E29. 

B4. Lewis, etc., County v. State 
auatrlal Acc. Bd.. (Mont.) 1B5 P 
S. 

BS, Shads V. Ash Grove Lima. etc.. 
I., S3 Kan. 257. 141 P Hi; L,ewls. 
c. County v. State Industrial Acc, 
J.. (Mont,) ISB p 268: Wheeler v. 
mtoocook Mills Corp.. 7T N. H. EBI, 
A Z6S (Huatalnlng acts [Iftll] 
Ifla, which Is by 1 1 restricted to 
jrkmen engaged I" ' 



..I the following em- 
ployments: "(a) The operation on 
steam or electric railroads of loco- 
motives, engines, tralna or cars, or 
the construction, alteration, mainte- 
nance or repair of a team railroad 
tracha or road beds over which such 
locomotives, engines, trains or cars 
are or are io be operated, (b) Work 
In any shop, mill, factory or other 
nlBf.i. on. In connection wllh or In 

. _ laehlnery propelled or oper- 

ated by steam or other mechanical 
power In which ahop. mill, factory or 
other place five or more persons are 
engaged In manual or mechanical 
labor. _<o) The construction, ope ra- 






■ apparatus, charged with eh 
irrents. (d) All work necesslt 
kngerous proximity to gunpowder, 
laatlng powder, dynamite or any 
:her explosives, where the same are 
aed as Instrumentalities of the In- 



le employer, pro- 
iccasloned by the 
tuch boiler or ex- 
: in or about any 
oundrv"): Ives v. 
:o.. 201 N. T. 271. 
lANS lfl2, AnnCaa 
g that the work- 



r operated by ' 
Ided Injury Is 
xploskin of any 



19UB ISS 'i 



the classlflc&tlon was Kuiclful and 

M, Cunningham v. Northwestern 
Impr. Co.. 44 Mont, 180, 811, 119 P 
5G4 (where the court said of L. 
[19DS] c 67: "The fact thai coal 
mining is alone -selected from numer- 
ous other dangerous employments Is 
not at alt significant. Legislation of 
this character is In Its Infancy, and 
if It be found adequate to correct 
the evils growing out of the present 
ayatem. It may gradually be extended 
to apply to all extrahaiardous em- 
ployments. So long aa all persons 
operating coal mines are treated 
alike, no one of them ban cause of 
complaint. The same may be aaJd 

B7. State v. Clausen, SG Wash. 
IBS, 117 P 1101, 37 LRANS 4««, 

se. State v. Clausen, «E Wash. 1G6. 
197, 117 P 1101. 37 IJiANS 4Sfl. 

"To divert the money collected In 
this manner to a special use la one of 
the prerogatives of legislation. The 
right of the state to regulate any 
form of Industry EU'lses from the 
fact that Ita pursuit affects Injuri- 
ously the health, safety, morals, or 
welfare of the persons engaged In tt, 
or IB Inimical In Borne form to some 
portion of the Individuals of the 
community. It Is not necessary that 
It always affect Injuriously the pub- 
lic at large. On tiie contrary. It may 
be regulated If It affects Injuriously 
those engaged In It. or those brought 



though 

-, „ ully the 

iple of the state at large. Nor li 



rsult may benefit generally 



there any particular form which the 
regulation must take. The OondueC 
of the business may be prohibited 
entirely In a particular place or In a 
particular manner; Its pursuit may 
be restricted to certain hours of the 



day: It n 



mly In 
nltted In certain 1 



r It r 






id a sum 

from the Indlvldu- 
for the purpose of 



because thereof. So In this Ine 
If the leglalatu™ believed tl 
permit the pursuit of the Indi 
named after the 






1. ther 



Ine ita regulations to oom'pelil'ng the 
iwners and conductors of such In- 
lustrles to create a fund out of 
vhlch the losaea caused thereby 
ihould be made good. That jeglala- 
lon in this form la not class leglsla- 
lon. nor a denial to owners of prop- 
erty of the equal protection of the 



t, OaralopaMata and obasgas In the Uw 



e cumulative Annotations, I 



e. page and ni 
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WORKMEN'S COMPENSATION ACTS 



Bince members of either ttie included or the ex- 
eladed class may place tbemselTee in the position 
of members of the other." Bnt even apart from 
this consideration it is not to be regarded as im- 
proper dusifloation that a compensation act ex- 
cepts from its operation domestic servants,*" farm 
laborers,*^ casual employees," gin laborers,** per- 
sons who are employed otherwise than for the par- 
pose of the employer's trade or business,** em- 
ployees engaged in work of an incidmtal character 
unconnected with the dangers necessarily involved 
law a. Is well bu stained by authority." 
State V. Clausen, aupra. 

Bft. Hunter v. Colfai Cona. Coal 
Co., (Iowa) 164 NW 1037, 1063 
(where the court, in speaklnf of the 
exception of tr — '""" 



[C. J.] 23 

in the hazardous employments enumerated,** em- 
ployees reeeiving more than eighteen hundred dol- 
lars per year,*" railroads or railroad employees 
engaged in interstate commerce," employees of 
railroads or common carriers ,°* persons whose 
employment is of a clerical nature," employers 
of five or less workmen and their employees,'" 
employers having less than five workmen,*' or em- 
ployers having less than four employees.'^ So a 
city is not deprived of the equal protection of the 
laws by a statute imposing liability only in favor 



!np!.°^s 



said: 



... that the 

act la not compulsory, then excluding 
these certain employes works dis- 
crimination neither against those ex- 
cluded nor asalnst those Included. 
If It la at the option of those In- 
cluded whether they wilt take what 
thii act irlvea. Its operation upon 

)perate. All they 






eluded when others are i 



t, they are, for all practical pur- 






mia' 






On the other hand. 

Is nothing In the act to prevent 
excluded from making contrac.. ., 
which they may have all the statute 

Sives to those who accept It. There 
I nothing in the statute which pre- 
vents a firmer and hie laborer from 
entering into ' " 

mptoyer shall 



shall Bwar^ 



__ .njured In thi 

Cloyment. the emi.._. __ 
e certain defenses, and thi_. 
utually agreed npon. 



1 the schedule 



I, in 8 



9. Coal 



lly put themselves Into tl 
of the others, there woul^ -> 
be, at most, a purely academ 
crimination aEaltist either"). 

SO. Cal.— Western Indemn. 
Pillsbury. no Cal, BB«. IBl P B 

Iowa. — Hunter v. Colfai Con, 
Co.. 164 NW 1037. 

Mass. — In re Opinion of Justloea 
209 Mass. 807, «G NB 30K. 

Mich.— Mack in v. Delroit-Tlmkii 
Axle Co., 1ST Mich. S. 153 NW 49. 

Minn. — MathlBon v. Minneapolis St 
R. Co., 126 Minn. 288, 148 NW 71 
L.RA1916D 412. 

R. 1,— Saylea v. Foley, SS A HO. 

Tex. — Middle ton v. Texas Power 
etc., Co., 1»B SW 6S8. 

ei. Cal. — Western Indemn. Co. 
Pillsbury, 170 Cal. $88. Ul " ■ 

tthe California act considered _. 

opinion excluded any employee en- 
caged in farm, dairy, agricultural, 
vltlcultural, or horticultural labor, oi 
in stock or poultry ralslnirl. 

lowr "■— • 

"'it:: .___ 

etc. Co., 93 Kan. 2BT, 144 P 249. 

Mass. — In re Or'-'— -* '---■ 
209 Mass. 807, 98 . 

Mkh,— Mackm . __ 
Axle Co., 187 Mich. 8, IE 

Minn,— Mathlson v. Mii 
R. Co.. 126 Minn. 286, 
LRA191SD 41Z. 

" ' — Sayles v. Poley, 



P 398 



etc., (io., 1»& BW 666. 

es. 111.— Delbelkle v. Link-Belt 
Co., 261 III. 461, 104 NE 211, AnnCas 
1916A 241. 

lowa.^Hunter v, Colfax Cons. Coal 
Co.. 1B4 NW 10S7. 

Mich.— MacVIn v, Detroit-Tlmkln 
Axle Co., 187 Mich. 8, IBJ J«rw 49. 



LRA19I8D 41*. 



. 288. I4S 1 



3olis g 



' 71, 



. Foley, 99 A 840 



R. I,— Sayles ». 

aa. Mlddleton . 

lie. Co., (Tex.) 196 SW 556. 
M. Deibeikis v. IJnk-Belt ( 



340. 



SayleB 



. Foley, (R. t.) 



,. _ _. LRA 

[a] Beaaoa for exoeptloii — "We 

thrnk It la within the discretion of 
the legislature to place in a class by 
themselves those employers and 
those employees who, for the reason 
that they are engaged In Interatate 
commerce, are subject to the laws 
which have been, or may be, passed 
by Congress. Within the domain of 
Interstate and foreign commerce, the 
power of Congress is supreme* and 
the legislature may well refrain from 
Including within the operation of the 
state laws those persona as to whom 
""ch laws are or may be rendered 
igatory by the laws of the United 

"- — -ikls v, Link-Belt Co., 

104 NE 211. AnnCas 



261 111. ,„,, . 
191BA 241. Th( 



operation all v 






r"exclude froii 

who are engaged in' such ci 
by railroad. Is sutllctently a 
by the decislona amrmlng tl 
Ity of laws which apply only 

rallroadl Mondu_ .. ... . — . 

H. Co., 223 U. S.- 1, 82 SCt 169, B6 
L. ed. 327, 31 LRANS 44." Mathlson 
V, Minneapolis St. R. Co.. IZB Minn. 
288. 893. 148 NW 71, LBAISISD 112. 

«e, Mlddleton v. Texas Power, 
etc., Co.. (Tex.) 18B 8W 558. 

6». Deibeikis >. Link-Belt Co., 261 
111. 4B4. 104 KE 211. AnnCasl9l5A 
241, 

TO. Sayles v. Foley, (R. L) 96 A 
340. 

Tl. Jeffrey Mfg. Co. v. Blagg, 286 
U. S. 871, 618. 8f SCt 167, B9 U ed, 
3(4 <where the court said of the Ohio 
act of 1911: "We are not prepared 
to say that this act of the legisla- 
ture, in bringing within its terms all 
establishments liavlnK Ave or more 
employes, including the deprivation 
of the defense of contributory negll- 
where _ such establlr' 

than - 



..J of that arbitrary and unrea- 
.ble nature which JustllleB a 
t in declaring this legislation un- 
■"""-- °^-j- - vsh Gro— 



ne, etc., Co.. OS Kan. 2BT, 144 

249; State v. Creamer, 86 Ota. 

St. 343. 97 NE 602, 39 LRANS 694; 

Mlddleton V. Texas Power, etc, Co.. 

(Tex.) 186 SW B&6. 

[a1 Katter for lagHUtlva Jn4|:- 
ment^The supreme court of^e 
United States has said in sneaking 
of the Ohio act of 1911: "This la not 
a statute which simply declares that 
the defense of contributory negll- 

fence shall be available to employers 
avlnr less than five workmen, and 
allable to employers with five 

in is part of a general ^lan to 
: funds to pay death andT inlury 
■.a by assessing those eslablish- 

.. . i>'ns and which voluntarily taVe 
advantage of the law. Those remain- 



ing out and who might come in be- 
cause of the number employed are 
deprived of certain defenses which 
the law might abolish as to all if It 



naklni 



the number employed. It may be that 
tiose very near the dividing line will 
be acting under practically the same 
conditions as those on the other side 
of it; but if the State has the right 
to pass police regulations baaed upon 
such differences, — and this court has 
held that it has,— we must look to 
general resulta and practical di- 
visions between those so large as to 
need regulation and those so small 

. ._ -aquire it in the legislative 

It is that Judgment 
fclrly and reasonably eier- 






' Mfg. 

'8, 36 ■ 



the 



. 235 I 



. 364. 
47 Wis. 



TS. Borgnis v 
327, 3G5, 133 NW sua, oi j-rnvi-in tor. 

[a] Xeaaon for olaaslikoaUoii. — 
■■The minor classlflcatlon by which 
the fellow-servant defense la pre- 
served to all employers employing 
leaa than four employees In a com- 
mon employmsnt is also attacked as 
having no proper legal basis, but it 
aeems to us that the grounds of 
claSHlflcation here are more persua- 
sive even than la the case Just dis- 
cussed. The man who is employed 
with one or two other men In a given 
employment, in all reasonable proba- 
bility knows their ch ---. — — 

well and will probably b 
a great part of the tlm«- no » m 
have ample opportunity to form a 
Just judgment as to the risk of 
injury from their negligence which 
he will run It he works with them, 
and will be enabled to shape his own 
conduct aocordlnglyi but the 
who is one of a "■ ' 



s with them 






n dlst 



n the 



if the charactertaticB 



hich his c... 
opportunity 
Lte Snowledga 

fellow-workmen, and cannot Intelll- 
' 1de what risk he runs at 
of such distant and un- 
iloyees. The difference In 
1 not merely fanciful— it 
n one case the employee 



in the othe 
knowledge nor the me 
edge. Of course, thert 
on the border line wn 



1 his 



neither the 
.na of knowl- 
wlll be cases 
re the differ- 
a very alight. 



f the situation of the 

1 of three, but this doe,s noi 

e against the legitimacy ( 



. side, but whether 

I a 'distinction between the 
as classes, whether there are 
iristics which, in a greater 
persist through the one class 

..._ the other which Justify legal 

discrimination between them.' Slate 
~ NW ail." 
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of those reoeivii^ less thftn (MM thonsutd two hun- 
dred doUars a ye&r and not holding an elective 

BetalniBf liability on TioUtion of safety resfllft- 
tiona. A provision that nothing in the statute shall 
affeot the civil liability of the employer when the 
injury to the employee was caused by the inten' 
tional omisaion of the employer to comply with 
statutory safety regulations oannbt be r^^rded as 
making an improper elaasiflcation.'* 

[i 15] 2. Denial of Eqnal Protecti«n vf the 
Lawa. The elective acts are not open to the objec- 
tion that they deprive the parties of the equal pro- 
tection of the laws,'^ and the same conclusion has 
been reaehed as to a compulsory, insurance law'* 
and as to a compulsory compenaation act with an 
optional insurance feature." But an insnraaee a«t 
which is compulsory as to the emfdoyer but elec- 
tive as to the employee is invalid as denying the 
employer the equal protection of the laws." Where 
all employers complying with a statute are alike 
exempted from liability at common law, the fact 
that certain other remedies remain as to particular 
employers does not deprive them of the equal pro- 
tection of the laws" as for example the fact that 
certain employers may remain liable to a proeeed- 

Borgnls ) 



tnr in admiralty.*" 

[4 16] 2. Abridcment of FrivilaiM and bn- 
awoitiM of OUisaiu. The privileges and immuni- 
ties of citizens of the United States are not 
abridged by an elective act" or a oompulsoiy in- 
Boranee act.'^ Exo^t as restrained by treaty ob- 
ligations, the le^slatnre may exclude nonresident 
alien dependents from ben^ts.** 

a 17] £. Takin« Propwtj tm PvUie Uh wlth- 
onk OtnttpecBation. The fifth ammdment to the 
federal constitution being applicable only to pro- 
ceedings under federal laws does not affect a state 
compensation act;^ bat a provision in a state con- 
stitution against the taking of property for pablic 
use without oompensation has been held to present 
no obstacle to such an act." 

[( 18] F. Taxation for Privat* Pnrpoau; Uni- 
fonottr of TaxatdoiL The insurance acts, in exact- 
ing of the employers subject to their operation 
contributions to a general fund (or the payment 
of claims for oompenssftion, impose a liability in 
the nature of a tax.** They are not, however, for 
this reason in violation of constitutional provisions 
designed to saeure equal and uniform taxation for 
public purposes," or which prohibit taxation for 
private pniposes,'* since the charge is made as inoi- 



»u.B"><> .. Falk Co.. HT wis. SZ7, 
JSE, 131 NW 2D>, ST LRANB 489. 

73. Allen v. MUlvllle, 87 N. J. X,. 
S5«. 35 A ISO. 

74. DelbelklH v. L.lnlc-BeU Co., 2«1 
111. 4S4, 4flE, 104 NS ill, AnnCaBlSISA 



.ion law remedlBB while the — 

ployer Is permltteil to retain them. 
Thla la clearly a misapprehension, an 
the proviso In that section enlarges 
the remedy of the employee, and oor- 
rBapondlnrly restricts that of the em- 
ployer. By this proviso. In case an 
employee receives an Injury as the 
renuU of the Intentional omission of 
the employer to comply with statu- 
tory safety requirements, the em- 
ployer, althodsh havInK elected to 
come within the provlBlons of this 
act, cannot avail himself of anylhlnfc 
o affect his liability ----- 



amended by £,. I , , 

Kin V. Minneapolis St. R. Co., 12< 
Inn. 28fl, 118 NW 71, LHAlfllBD 
412; Memphis Cotton Oil Co, v. Tol- 
bert, (TeT. Civ. A.) 171 3W 309. 

TS. StoU v. Pacino Coast 8S. Co- 
SOS Fed, 169 (Washlnston act); State 



Wash, 1G«, 

46S. See N ... ,, 

Meeae, 239 U. 9, (14, 3« SCt tSl 
[rev 211 Fed. 164, 127 CCA «22 (rev 
206 Fed, 222)] (holdlnf that the 
equal protection of the Taws Is not 
denied by construing the Washing- 
ton Workmen's Compensation Act 
[L, (1911) c 741. ea taklnr away any 
existing rlcht under Remlneton A B, 
Code f) 1B3, 1S4, to marntaln an 
action for the wrongful death of 

the employer, but as against any 
third person by .whose negllaence 
the death may have been caused, 
where the employee an stained the 
fatal Injury while engaged about hlB 
ordinary duties at his employer's 
plant); American Coal Co, v, Alle- 

fany County Comrs,, 128 Md, E64, 
B A 143 (sustaining an act for the 
establishment o£ a fund tor tho re- 
lief of employees Injured In coal and 



clay mining In two counties of the 

77. Western Indemn. Co. v. Pllls- 
bury, 170 Gal, 688. 161 P 398, 

78. Cunningham v, NorthweBtern 
Impr, Co,. 44 Mont, 180. 221, 113 P 
D64 (where the court said: "After 
full compliance with tho terms of 
the AQt, the employer Is not exon- 
erated from liability. He may still 
be sued and compelled to pay dajn- 
ages In a proper case. No provl- 
afon IB made for reimbursement In 
whole or In part. The injured em- 
ployees of one operator may all re- 

Ihose of another may elect to ap- 
peal to the courts. The result Is 
that the employer against whom an 
action Is successfully prosecuted Is 
compelled to pay twice. He has Cully 
paid his assessments under the Act. 
and l> also obliged to pay damages. 
This fact Ih so palpable as to be 
needless of discussion. The Act In 
this regard Is not only Inequitable 
and unjust, but clearly Illegal and 
void, aa not affbrdlng to such em- 
ployer the equal protection of the 



BO. Walker v. Ctyde 88. Co,, 218 
N. T. 619, S32, 109 HE 801, AnnCae 
1318B 87. But B«e State v. Daggett. 
87 Wash, 2B3, IBl P 618, LRAIBISA 
449 (where the Washington act was 
held not to apply to the owners of 
boats en»ged In Intra-state com- 
merce on Fuget Sound, but the court 
said that. If It was held so to apply 
and the owners were atlll left subject 
to an action In admiralty by an 
Injured employee, It might well be 
doubted whether It would not offend 
against the provision of the four- 
'-inth amendment to tY- •' — 



the equal pi . . 

"11 Is argued that the ^i pu.- 
porta lo grant exemption from fur- 
ther liability to those who comply 
with It, and that as such exemption 
Is not effectual in the case of em- 
ployers whose property p- be pro- 
ceeded against In admiralty. It Is as 
to them a denial of the equal pro- 
tectlon of the li 



I from 



suits 1 



..._ _.. .hy hav- ..- 

benefit. If another remedy remain. 
It results from the nature of thi 



case, and not from any attempt at 
dlBcrlmlnatlon on the part of the 
Legislature, All In the aama case 
are treated alike. Elmployers in ^the 
situation of the appellant are sub- 
jected to two remedies now. precisely 
as they were before the passage of 
the act. A new remedy has been 
subatltuted for the common-law rem- 
edy, from which the employer is 
granted exemption." Walker v. Clyde 
SS. Co.. supra. 

n. Hunter v. Colfax Cons. Coal 
Co,, (Iowa) 161 NW 1037, 

ea. State v. Mountain Timber Co.. 
76 Wash. 681, 136 P 646; State v, 
Clausen, 66 VVaah. 1B6, 117 P 1101, 
37 L.RAN8 466, 

88. Gregutls v, Waclaric Wire 
WorkB, es N, J, L, 610. 92 A 364, 

M. UathlBon v, Minneapolis St, R. 
Co,, 126 Minn. 288, 148 NW Tl, LRA 
1916D 412, 

00. Matblson v. MlnnoapollB St, R. 
Co,, 126 Minn. 286, 14S NW 71, LRA 
1916D 412, 

aa. State V. Clausen, 66 Wash. 166. 
117 P 1101, 87 LRANS 466. 

ST. Hunter v, Colfax Cons. Coal 
Co,, (Iowa) 164 NW 1087; State v. 
Clausen. 66 Wash, 166. 117 P 1101, 
37 LRANS 466. 

SB. Stoll V. Pacific Coast 8S. Co.. 
206 Fed. 169 (sustaining Washington 
act); Hunter v. Colfaa Cons. Coal 
Co.. (Iowa) 154 NW 1037; Cunnlng- 
ham V. NoTthweatem Impr. Co., 44 
Mont, 180, 119 P 564; State v, Clatt- 
sen. 66 Wash, 168, 117 P 1101, 37 
LRANS 4«S and note, 

CjJ Betanulnattoa 1>t lefflslatai*, 
—"The legislature. In carrying for- 
ward the policy of the state, directed 



Oie tax Is Imposed Is a public 

one. This being so, the courts have 
no power to declare otherwise- ' 
Cunningham v. Northwestern Impr. 
Co., 44 Mont, 180, 216, 119 P 664. 

[b] mMSOD for rnl*.— "An analysis 
of these d eel a Ions [Assarla Stats 
Bank V, Dolley, 219 U. S, 121, 81 SCt 
189, 66 L. ed. IZZ: Noble State Bank 
V. Haskell, 219 U. S, 104, 676, 31 SCt 
186. 6G L. ed, 112, 32 LRANS 1062. 
AnnCa,al912A 487, 676: Jensen v. 
Southern Fac, Co.. 21B N. T, 614, 109 
NB GOO, LltA191«A 403. AnnCasl9I6B 
276; State v, Clausen, 66 Wash, 166, 
117 P 1101, 37 LRANS 466] demon- 
strates they proceed on the reason- 
ing that the statute does not Impose 



w see cumulative Annotations, same title, page and n 
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dent to w) exercise of the police power," uid if 
to be r^arded as ft tax is to be elaBsified as a 
license tax.** Further, with Teferenoe to the right 
to exercise the polioe power, the beaeflt to the em- 
nloyer Miay be regarded as a oompenntion for the 
onrden he is eompetled to asaiuus.*' A eompensa- 
tion act compnlsory as to mnnioipalitieB is not void 
for the reason that it witl compel the munieipabty 
to levy a tax for other than a public purpose in 

on tbe employer a liability 
ao employe or hia depends i 
sum of money whataoever, li 
require he 8ixa.ll secure to ..._ ... 
•mployea oompensatlon KUarantesd 
by Insurance — require that he do this 
wnfler regulation by the state on pen- 
alty forlallure to comply, a. penally 
tmpoBcd on the theory that he com- 
mits an unlawful act when he does 
that or omits that throuRh which Ihe 
employea and their dependents will 
auRer. and, ao sulTerlng, inflict an 
Injury upon the state. They hold 
that Compensation Acts do not en- 
force Individual liability ffrowing out 
Of contract, or liability for a tor- 
tious act or omission; that their 
basic aim Is Boclal Justice; that they 
eierclae a highly Intelligent selflsh- 
neas in recognising there Is no ulti- 
inatB advantage in obtaining product] 






!le that BU 
I selling I 



ites on the flctitloui 
I rates Include all the 
Dduct, when, in truth, 

the coat Is thrown 
upon the most helpleaa of the peo- 
ple. In the flrat InHtance. which 'aav- 
Ing,' and more. Is ultimately thrown 
upon the general community, in ex- 
pense of irtigation over accidents, of 
caring for pauperized ylclims of the 
accidents, and In the indeflnable but 
none the lesa real and aerloua dam- 
ace to the state growing out of dis- 
tress and pauperlam thus permitted 
to exist. We BO reach the satiafac- 
tory conclusion that the only inquiry 
we need address ourBeives to Is 
whether the so-called taiatlon in- 



1 power; and we 



_ [c] MMt of Olieet h 

benefit of the Itijur- 
his dependents doe; 



Srivale purposes only." Cunning- 
am V. Northwestern Impr. Co., 1* 
Mont. 180, 21B, 119 P 664. <Z) "If 
a tax raJaed aids In a scheme to pre- 

arises from personal injury litigation. 



duB trial accidents I 



B for the victimB c 



BXtent at 



benefit of the public 
.t tbe same time bene- 
s of cltlaens." Huntei 
i. Coal Co., (Iowa) 1B< 

gnaraBtT ol 



— .- -. - ,„ --1 then 

though It 
tlclal to a 
V, Colfajt 
NW 1037. 

[d] SlmUarltT „ 

iNwk depositi. — ■'What 

compulaoFy tax, aXln In principle m 
the taxation involved here, is upheld 
by the Supreme Court of the United 
States in Noble State Bank v. Has- 
kell, 219 U. a. 104, 31 set IBS, ES L. ed. 
11!, 82 LRANS lOflS. AnntaslSlKA 
187 {Guaranty of Deposit Act), and 
followed m Assaria State Bank v. 
Dolley, 219 U. S. 121, !1 SCt 189. EE 
L. ed. 123, upholding compulsory 
taxation of the banks concerned. . . . 
Tbe Jensen Case, the most recent 
pronouncement by the Court of Ap- 
peals of New York, Jensen v. South- 
ern Pac. Co., 216 N. T. B14. 109 NB 
BOO, I.ltA19ieA 40.1, AnnCaslSlEB 278 
rocognliPR that the reasoning In (he 

called taxation teaturea of workmen's 



compensation acts, and the court says 
that a oompulsory scheme of Inaur- 

hazardous employments, and their de- 
pendents, from t>ecomlng objects of 
charity 'certainly promotes tbe public 
welfare as directly aa doea an insur- 
ance of bank depoi 
— V. Coll^x 

.64 NW 1" 






order to pa; elaims for oompensation." Nor is 
such an act invalid aa in contravention of a con- 
stitutional provision that no tax shall be levied 
except in pnrsnanee of law and that every la:w im- 
posing a tax Bhall state distinctly the object of 
the same to irtiich only it shall be applded, for the 
reason that it provides a certain charge or debt 
which is to be paid by the state and governmental 
snbdiviaions, Uie amomit of whi<^ ia to be deducted 

of taxation." Cunningham v. North- 
western Impr. Co.. 44 Mont. 180, 211. 
lis P 664. 12) "Aa the charce laid 
on the persona engaged tn the Indus- 
trlss named in the act ia a pecuniary 
burden imposed by public authority, 
it partakes of the nature of a tax, 
Ianguage_ of a dlatln- 



tors from loss.' " 
Cons, Coal Co., 
~ 1066. 






(Iowa) 164 NW 1037; Cunr 



Colfax Cons. Coal 
._ .... „ ^i 

. _..ipr. Co.. 44 

mont. lao. 21S, 119 P 664; Stole v. 
Clausen, <6 Wash. 16S. IIT P 1101, 
37 LRANS 4B6. 

"The exercise of the police power 
Is properly and necessarily supple- 
mented by the taxing power of the 
common wealth. In order to carry the 
general plan into practical eflect. Or, 
perhaps. It Is more accurate to say 
that the power to tax for the pur- 
poses of the Act is necesaarlly In- 
cluded In the police power. It will 
readily be soon that, unleaa the power 
to impose taxes upon the extrahaz- 
ardous industry can be invoked to 
create an insurance fund, the Act ts 
nugatory." Cunningham v. Nnrth- 
westem Imor. Co.. eupra. 

. Northwestern 

'.,',•¥ 

iiuj. ai ijnj\na ^tte. 

[a] Xutar* at tax. — (1) "Beyond 

which I 

g«e. What I 
aving determ 
design of the J 
a proper exercli 
—that la as h 
may result to t 
are Justified. 



ned that the i 



rabllc°weliarJl-wB 
I accepting 



the tax Imposed Is tor a public pur- 
pose. Again, if the Act abollsHed 
actions and oauses of action for per- 
sonal Injuries and death, the tax 
might be Justified on the theory that 
the state had given a quid pro quo 
to the employer. But such Is not 
the situation with which we have to 
deal. As a matter of fact, the tax 
is Imposed for the purpose of creat- 
ing a fund to Indemnify certoln In- 
dividuals and classes of individuals, 
and actions at taw are not abolished. 
It Is Imposed on an extrahazardous 
employment for the presumed reason 
that such employment Is pregnant 
with possibility of Injury to the em- 

Cloyee. The business of coal mining 
I not unlawful or Immoral: on the 

But it Is extremely dangerous and 
therefore subject to regulation. The 
tax cannot be likened to a special as- 
sessment for local improvements, for 

Is primarily a lien upon the property 
benefited, and also because the sup- 
posed Justlflcation for such aasess- 
ment rests In the idea that the owner 
receives a direct, substantial return 
for Hoi^h iKx In thai pnhnnced value 



tion of such a tax that the 
SB Itself should particularly 
; police supervision, although. 



._.^...._ .... _ restraint and 

regulation. Such a tax may be im- 
posed, either for regulation or rev- 
onue. or for both. Property and oc- 
cupation are alike legitimate object' 



guiahed Judge dTsi 



jstioi 



■tor 



I similar 
>■ mljht 



be so spoken of wlthoui 
it is manifest that It Is not a tax in 
the sense the word is used In the sec- 
tions ot the constitution to which 
reference Is here made. No accession 
to the public revenue, general or local. 
Is authorized or aimed at. The pur- 
if the exaction lB_ entirely dlf- 



ut 



tbe cu 



It i: 



1 employees of the 
tries on whom the burden Is im- 
for Injuries received by them 
engaged in the pursuit of their 
)yment. It Is the consideration 
1 the owners ot the Industries 






3 generally. In 









tbls statf. ._ 

posed, either as a regulat li- 
the purposes of revenue, t 
limitation upon tbe power be 
such taxes when Imposed ot 

trades and Industries shall ,. 

unreasonable, and It a class ot 
trades or industries Is selected from 
the whole, and the tax imposed upon 
the class selected alone rather than 
unon the whole, that there be Some 
inahle ground for making the 



Bl. Hunter 



. Colfax Cons. Coal 



[a] "ApplTlnf tha dootarli 
haak deposit fnatmnty Oeola 

ble Stote Bank v. Haskell, ! 



nnd that m this 
beneflts are direct, lirai 
■o compelled ti 



that there Is in that sense a taking, 
they insure themselves and their em- 
ployes from loss, not others. The 
payment of the required premiums 
exempts them from further liability. 
The theoretical talcing, no doubt, dis- 
appears in practical experience. Aa 
a matter of fact, every industrial 
concern, except the very large one a 
who insure themselves, have, tor 
some time, been forced by conditions, 
not by law, to carry accident in- 
demnity insurance. The dlfTerence ia 
that a relatively email part of the 
sums thus paid actually reached In- 
jured workmen or their dependents," 
Hunter v. Colfax Cons. Coal Co., 



'. FalS Co.. 147 Wis. 327, llj 



Borgnis 

NW^209, oi ijivfta'.D loa. 

[a] ^glslattva Oeten 
paUlo charactered) "A 



t the 



] el led 



will, of I 

made upon it und^r e ... . 

this cannot be done unless the pur- 
pose to which the money ao raised Is 
to be devoted ia a public purpose. 
Section 11, art. 12. ot the Constitu- 
tion, provides: 'Taxea shall be levied 
and collected by general laws and for 
public purpoBes only.' Whether a 
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from the taies collected before thev are ^stributed 
by the proper ministerial otScerB. 

[f 19] 0. Bight to Trial by Jury. While the 
conatitutionality of oompenaation acts has been up- 
held with practical unanimity against the conten- 
tion that they invade the right to trial by jury," 
the decisions have rested oa varied reasoning.*' At 
the outaet it may be noted that the provision of the 
United States constitution does not regulate the 
granting or denial of jury trial by the atatea, but 
refers to the administration of the federal law in 
the federal courts." Further, the elective acts do 
not deprive the employer of the right to a trial by 
jury in a case where he rejects the statute;'' and 



the issue of fact as to whetner the parties have 
come under the operatioti of the act is one as to 
which a jury trial may be had." When it baa been 
determined that the proceedings before the ofBoer 
OF board charged with the adminiBtratioci of the 
act are nonjudicial, it follows that in ancb proceed- 
ings no right to a jury trial exists which the act 
impairs;** and in this connection stresa haa been 
laid on the fact that under the statutes under con- 
sideration on appeal from the officer or board a 
jury trial may be had.*^ Under the voluntary or 
elective acts the parties by accepting the act are 
held to waive the right to a jury trial; bence there 
is no deprivation.* With regard to the compul- 



ways easy of solution. The power of 
taiatloii 1b a leeialatlve prerogatiVB, 
and thereCore the decerml nation ai 



whether a partlcu 



Intimately c 



a the 



Bslble . 



r the 



Legislalure ... 

Cyc. 720; St&to v. Nelson i^uui.lj. ■ 
N. D. 88, 4B NW 33, 26 AmSH S09, g 
L,RA 283; 1 Cooley on Taxation, IBS. 
... In Bectlons 3 <e) and 6 (ss> o' 
this act the LjeKlBlature haa deter- 
mined that the money to be contrib- 
uted by a county to the fund lor the 
relief of Its Injured employes Is to 
be devoted to a iiubllc purpose — an 
ordinary and necessary county ex- 
pense." Lewis, etc.. County v. In- 
dustrial Ace. Bd., (Mont.) lES F 268. 
271. (8) "ABBln, It Is aaid that the 
act compels munlclpalltieH to levy 
taxes for other than public purposes, 
since all workmen Injured In the em- 
ploy of the public are to be compen- 
sated, and thus taxpayers will be de- 
prived of their property without due 
process of la.w. We have not been 
quite able to appreciate the force of 
this point, and we tlnd no argument 
upon It In the brief. We shall only 
say that the manner In which the 
state or the public shall treat Its 
workmen Is peculiarly a matter for 
the legislature to determine. No one 
Is compelled to work for the public, 
and. If he does, he takes his sltua- 
-~ ' which the publli 



gives 



We i 



why 



the public, acting by Its lawmaking 
power, may not provide that Its em- 
ployees shall have as part of their 
compensation certain Indemnities In 
case of accidental Injury in the pub- 
lic service. When a law does so pro- 
vide, the raising of the funds to dis- 
charge those Indemnltlea becomes 
plainly a proper public purpose." 
Borgnls v. . Falk Co., 1*T Wis. 327, 
362, 133 NW a09, 37 LRANS 489. 

93. Porter v. Hopkins, 91 Oh. St, 
74. 109 NE 629. 
_ M. _R^mond v. Chicago, etc., R. 



Co., 



.. 239 ( 



Shade v. Ash Grove Lime, el 
93 Kan. 267, 144 P 349; and c 
following notes. 

Blglit to trial lir Jut riueraUT si 
Juries J£4 Cyc I''"' 



s Infra 



. Colfax Cons. Coal Co., 

(Iowa) 1B4 NW 1037; State v. Moun- 
tain Timber Co.. 76 Wa-iih. 681, 136 
P 645, See generally Juries 124 Cyc 
103]. 

la] " 1>na proceia of law' does not 
necessarily require a Jury trial." 
Cunningham v. Northwestern Impr. 
Co., 44 Mont, 180, 217, 119 P 554. 

•7. Hunter v, Colfax Cons. Coal 
Co., (Iowa) 154 NW 1037, 1066, 

[a] XtTeot of act,— "It Is true the 
statute accomplishes giving the Jury 
lei9S to do than formerly, and changes 

longer pass upon whether the plain- 
tiff should not be wholly defeated be- 
cause >uilty of some degree of negli- 



gence contributing to the Injury com- 
plained of, and can defeat the plain- 
tiff only If the contribution Is by 
self -Infliction, or by negligence due to 

Intoxication, Other contributions 

gallon. The Jury will no longer con- 
sider whether the plaintiff should be 
defeated because the evidence shows 



?ueBtIon whether there must be a 
allure to recover because the In- 
jury was due to the negligence of a 
fellow servant. It will not have the 
question whether the servant has 
proven that his Injury Is due to the 
negligence of the master, and will 
begin Its Inquiries by assuming the 
master was thus negligent, and next 
consider whether the. employer has 
proven, notwithstanding this pre- 
sumption, that he Is wholly free 
from fault. It Is self-evident none 
of this denies trial by iury. but 
merely changes the rules under which 
such trial shall proceed." Hunter v. 
Colfax Cons. Coal Co., (Iowa) 164 
NW 1037, 1066. 

88. Young V. Duncan, 218 Mass, 
346, 351, 106 NB 1 (where the court 
said of the Massachusetts act, St. 
(19111 c 751: -Attack Is made upon 
Part 1, t 5, on various grounds. It 
Is urged that U deprives the plaintiff 
of her constitutional right to a trial 
by Jury. If that question properly 
is presented and Insisted upon, un- 
doubtedly an employee haa a right 



the emplo: 
scrlber un 



: and whether 
notice naa been given by the em- 
ployee at the time of the contract 
of hire of an election to rely upon 
his common law rights In cases 
where claim is asserted that auch 

of fact whether the parties have 
come under the operation of the act 
mav be tried to a Jury. It Is analo- 
the Issue whether an agrt 



right of 
at ' 



It r 



[or'personal Injuries 

_ __. __ . is property right. 

Dui the right of trial by Jury re- 
specting It goes no farther In a case 
like the present than the right to 
have the question whether she had 
retained such a common law right 
under the act determined by a Jury"). 

89. Mlddleton v, Texas Power, etc., 
Co.. (Tex.) 186 SW 556, 

1. Delbetkis v. Link-Belt Co., 261 
111. 454, 104 NE 2H, AnnCaslOlfiA 
241; Mlddleton V. Texas Power, etc., 
Co., (Tex.) 1B5 SW 556. 

3. U. 3.— Hawkins v, Bleakley, 220 
Fed. 37B (sustaining Iowa ajDt), 

III.— Delbelkls v. Link-Belt Co.. 261 
111. 4G4, 104 NE 211, AnnCasl915A 
241. 

Iowa. — Hunler v. Colfax Cons. Coal 



Co.. B< N. J. L. 85. 86 A 451 [ait 80 
N. J. L. 701, 91 A 10701. 

Or, — Evanholl v. State Industrial 
Ace. Commn., 78 Or, 603, 154 P 108. 

R, I.— Sayles v. Foley, SG A 340. 

[a] a«MO&a for rule. — (1) "The 
clause in our tlowal state Constitu- 
tion providing that tlie right of trial 
by Jury shall remain Inviolate i — '- 



ployer 



' labor 



But 






, It Is both Import- 
ant and necessary to at least briefly 
consider the constitutional objec- 
tions. But In doing this I shall not 

Btltutlonal law, but will be content 
by analysing this statute. This Is 
sutHclent because all agree that the 
itltutlor - .... 



alved. The» 






loth a^ree to waive then 
— ,..._ ... ^- by wrii 



verbally done, . .. 

consent or acquiescence. The stat- 
ute IS one of much verbiage and pro- 
lixity of 51 lengthy sections. But 
once and for all It can be stated, and 
correctly stated, that under this stat- 

ployS can have his dEiy In court, and 
can have due pro cess of law, and 
can have a Jury trial If r-- -- -" 



<Iltutlonal I 



.f these COIt- 
.Ights Is denied." Haw- 
kins V. Bleakley. 220 Fed, 378, 380. 
(2) "While the right of trial by 
Jury Is guaranteed under our [Illi- 
nois] constitution, it Is a right that 
anyone may waive if he shall see fit, 

and by electing ' 

of th 

submit any dispute that 

without the Intervention of any 
court or Jury. It will be observed 
that the act does not make the find- 
ing and award of the board of ar- 
bitrators selected under Its provi- 
sions final. Either party feeling ag- 
grieved at the award has the right 



.J appea 
the mat 






and 



Ithin 

the provisions of the act he Is not 
wholly deprived of a trial by Jury." 
Delbelkls v, Link-Belt Co., 261 111. 
454, 466, 104 NE 211, AnnCaslSlGA 
241, (3) "Attack l8 next made upon 
section 2 of the act upon the alleged 
ground that It violates article 1, sec- 
tion 7. of the New Jersey constitu- 
tion, providing 
trial by Jury Bl 



'the right of e 



this mode of trial. Is that it shall 
remain Inviolate, not that It shall be 
unalterable. State v. De Lorenio, 81 
N. J. L. 6IJ, 79 A 839, AnnCasl912D 
329: Clayton v. Clark, 55 N. J. L. 
589, 25 A 795. It Is therefore a privi- 
lege which may be waived by either 



e«> a«v*lop^«at« and «IUHtr*» In the law ace cumulative Annotatloas, aaine title, page and ai 
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WORKMEN'S COMPENSATION ACTS 



[C.J] 27 



sory statutes it has been beid that the legislatnre 
has, correlative to the power to compel owners or 
operatives engaged in hazardoue Indastriea to pay 
a Bzed sum into a fund to be used in compensating 
the employees therein for injuries received by them, 
the power to require the employees of such indus- 
tries to accept a given sum for any injury they 
may receive while so ei^aged.' Again it baa been 
held that the right to a jury trial is guaranteed 
only as ineident to causes of action recognized by 
law, and that when the cause of action is removed 
by statute the incidental right terminates with it.* 
[4 20] H. Impairmrat of Obligation of Con- 
tracts. It IB obviona that a compensation act does 



not impair the obligation of oontraeta of employ- 
ment entered into after it takes eSect," or after 
it has been enacted though not yet in effect.' Nor 
doee such a statute in so far as it affects the right 
of action for a subsequent injury impair the obh- 
gation of existing contracts;' hence it may modify 
or abolish common-law defenses to an action for 
such an in jury ." Further, the optional acts do 
not affeet the obligation of contracts, since the 
parties by acceptance or rejection of the statute 
may be held to have made a new contract." In 
any event a compensation aot, if otherwise a 
proper exercise of the police power, may inter- 
fere with existing contracts."* 



party and not an absolute right which 
Is not the Bublect of such a waiver. 
The practice of waiving a trial by 
Jury In civil caaea or proceedingB tn 
this state is of such comiiion occur- 
rence as to attract no attention; and 
It haa never been doubted in this 
state that such a waiver could be 
made. Thus It is stated by Mr. Jus- 
tice Van Syckel In Joy, etc., Co. v. 
Blum, ES H. 3. L. BIS, 520. 2S A 861, 
'the right of trial by jury may be 
waived" No dlsllnction can be per- 
ceived between a waiver ot this right 
by the part lee af ' 

cutlon and a general wa 
ramilt nf a. rontract made p 



', indeed, I 



the 



ble 

dlst 

waiver of the right .In t: 



leglBlatlve autbortty," 
Newark Dlst. Tel. Co., 84 
101 86 A 461 [Bff 86 N. . 



[aj Polios powsTi. — "When we say 
that we sustain a law by reference to 
the police power that might othor- 

vJelon of the constitution, it would 



make that Idea a workable one by 
_....., ^. ..... < ^g^ III ^Yie hands 

--„ defeneea and In 

certain cases denied the right of trial 
by Jury, The legislature has said to 
"■- whose business la a danger- 



administrative let 
of a commission, 
rightf ■ 






1 the 



I of V 



mploj 



waiving certain rights and privileges 
heretofore enjoyed, and It has said 
to the employee that, inasmuch as 
he mav become dependent upon the 
state, he must give up hia personal 
right of contract when about to en- 
gage in a hazardous occupation and 
contract with reference to the law. 
These demands are the fundamentals 
of our industrial InaUrance law. If 
the law is not administered as 
therein provided, it is not likely thai 
a eompuTsory law such as It is could 
ever be adequately administered: tor. 
aside from Ha humane purpose. It 
was adopted In order that the delay 
and frequent injuatice Incident to 
civil trials might ha avoided. 'The 
remedy of the workman has been 
uncertain, alow and Inadequate. In- 
juries In such works, formerly occa- 
sional, have become frequent and in- 
evitable.' Lawa 1911, page 345. To 
uphold the law in the sense of sus- 
taining the idea of Industrial insur- 
ance, and to deny the right of eie- 
cutlng It without the Intervention of 
Ihe rnurts. would throw us back on 
the original ground and we should 



limit of the potice power." State v. 
Mountain Timber Co., 76 Wash. 661, 
683, 136 P 646. 

4, Cunningham v. Northwestern 
impr. Co., 44 Mont. 180, 119 P 664; 
State V. Clausen, 66 Wash. 166. SIO, 
117 P 1101, 37 LRANS 466. See also 
Sloll V. Paclflc Coast SS. Co., 206 Fed, 
169 (where It la held that the Wash- 
ington statute Is not Invalid for the 
reaaon that it "deprives the plalntlR 
of the right to trial by Jury, guar- 
anteed by section 21, article 1, Con- 
stitution of the state of Waabtngton, 

Constitution of the L'nlted Btatea"). 
"The constitution does not under- 
take to deflne what shall constitute 

of^trltl'b'y ]u', ___ 
atitution, as applicaoie co civn caaee 
is Incident only to causes of actloi 
recognlied by law. The aot here li 
question takes away the cause of ac 
.,__ __ ... _ hand, and the grouni 



The right 






efense, on the otiii. . , . 

in a Htatutory Indemi 

certain. If the power to oo 
y with a cause of action In any 

eilatB at alt. In the e:icerclse of 
police power of the state, then 
right of trial by Jury la there- 
r no longer Involved In such 
s. The right of Jury trial being 






right of a 



tate V. Clausen, supra, 
[a] Olalm uraluat Indai , 

■ Igbl of trial by Jury, whlc 

otected by the Cor 
the trial of casei 



right . 
red and 



adjustment of claims under the 
is an administrative function and 
a judicial proceeding, and It is 

In certain caaes falling under 
latter designation that trial by 

is guaranteed by the Constitu- 
" " nlngham v. Northwestern 



. Co., 44 Mont. 180, 21T, 



19 P 



B. Seston v, Newark Dlst. Tel. Co.. 
84 N. J. L. 8S, 86 A 461 [aft 86 
N. J. L. 701, 91 A 1070], 

6. Senton v. Newark DlBt. TeL 
Co., 84 N. J. L. 86, BG A 461 [all 86 
N. J. L. 701. 91 A 1070]. 

?. State v. Meeker County Dlst. 
Ct.. 128 Minn, 221, 160 NW 623; Troth 
V. Mlllville Bottle Works, SB N. J. L.. 
6GB, 91 A 1031; Borgnis V. Falk Co,, 
147 Wis. 3E7, 133 NW 209, 37 LRAN3 
489. Compare Hunter v. Colfax Cons. 
Coal Co., (Iowa) 1B4 NW 1037, 1048 
(where, in considering Acts 36 Gen. 
Assembly c 147, the court said: "The 
_. _. ..__ ,.._ _.. _ — iggestlon 






m plat ion 



1 Che 



txpressly that i 



I be affected") 



r' that Oh', i.. : ^ 

itate Insurance fund for the benefit 
employees _ and the de- 






mploi 



and u 



UIJC10.1IUI1 by the employer). 

[a] "Ourtalnly tlu law dosi not 
aSsot Uu ■•rvie* to be rendered or 
the wages to be paid in any way. 
Neither the obligation of the work- 
man to faithfully do his work, nor 
the obligation of the employer to 
faithfully pay the stipulated wage, 
nor the remedy in case of breach by 
either party, Is In any way attected. 
What, then, la afTected? Plainly no 
provision of the contract. But, if the 
employer elects to come under " 






whether he 

and If he does nc 

being discharged, oi 
retain his employm 
compelled to elect t 



nder It or not, 

vlsh to come 

the risk of 



s may 1 



ional injury auatained in the eraploy- 
nent. But all thla doea not In any 
way affect the contract of amploy- 

., — .-^ absolutely u ' 

_-. -._ .^rms." Bor — 
147 Wis. 327, 366. 1 



right arises out of the 
employer and employe, ana is suDjeci 
to change by the lawmaking power 
at any time. The employer does not 
contract that It shall remain Intnct 
There Is no vested right In a mere 
remedy for a hypothetical wrong. At 
most, the law cannot be said to dc 
more than change the remedy for a 
tort which Is yet to happen, and may 
never happen. The legislature ma» 
change the remedies for torts yet tc 



I- liberty is left on whether 
.ct at all (which liberty Is 
for present purposes), then 
■ntract or a change In con- 



Of course, parties ( 
liberty can make ne' 
modify or obviate ex 



10. Hunter ' 



Col fax Cons 
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{{ 21] I. Impairment of Bight to Oontract 
The elective compensation acts are held to work 
no impairment of the right to contract, either 
generally," or on the part of the employee'^ or 
the employer,'* In any event the right of the 
legiBlatare to impair the right to contract, in the 
exercise of the police power, is recognized." Hence 
even a compulsory compensation act may be sus- 
tained on the theory that the right is subject to 
reasonable rest ricti one for the welfare of tiie 
state ;" and on tbe same theory restrictions on 
the right to contract intended to prevent evasion 
or circumvention of tbe statute are sustained,'* 
as are provisions that no payment under the act 
shall be assignable or subject to attachment or 

!J' State V. 
3»0. 132 P *5. 

Obllntlon ot ooat»«t g*B»n31j m» 
•nblMt to polloa powai see Consti- 
tutional L.aw [8 Cyc 3971. 

11, Hawklna v. Bleakley, 220 Fed. 
178; Hunter v. Colfai Cona. Coal Co., 
(Iowa) 164 NW 1031. 

la. DelbelklB V. Link-Belt Co., 2«1 
111. iti. 10* NE 211, AnnCaslSlBA 
2<1; Maokin v. Detroit-Tlmkln Aile 
Co,. 187 Mich, 8. IBS NW 49; Sayle" 

V, Foley, (R. I.) »6 A 

that Pub, L. [1912] c L,- _. - - , 
provldfna that an employee^ of i 



garnishment, or in any way be held for debt,^' 
[f 22] J. IMecation of Jndidal Powerfl and 
Dc^Tatlon of Oonrta of JoriBdietion. The crea- 
tion by tbe compensation acts of boards or com- 
missions having authority to pass on claims for 
injuries and to make awards does not constitute 
an unwarranted delegation of judicial powers," 
the decisions being based on the various grounds 
that such boards are administrative a^ncies, al- 
though exercising quasi judicial powers,'" that tbey 
do not have the final authoritly to decide and to 
render enforceable judgments,"" or that under the 
elective statutes they are in effect boards of arbi- 
tration by agreement." Notwithstanding a con- 
stitutional provision vesting the judicial power in 



ildlni: 



unleHH he glvea 

e or auoh claim to the employe 



■ the 



L Invalid I 



deatroyinB the right of freedom 
contract, since such provision sim- 
ply creates a. preaumptlon In the ab- 
sence of such notice leavlnK the em- 
ployes free to accept or to reject the 
act), 

13. Hunter v, Colfax Cons. Coal 
Co., (Iowa) 1B4 NW 10S7 (suBtalnlnj; 
the provisions of the Iowa act that 
every employer, subject to Its pro- 
vlHlons, shall Insure his IlablHty 
thereunder In some orfanliatlon ap- 
1 by the state deparl " " 



latlon of ti 



further provisions 



.klni 



o promote the public « 
ixercise of the police p< 
r. Colfai Cons, Coal Co. 



State V, Clausen, 66 Wash. 

" "■- P 1101, 3T LRANS 466, 

.Rht thi - --•■-- ■---- 



feres with certain of the personal 
rlshts here defined, particularly with 
(he right of contract, and Is for that 
reason violative of this provlslan of 
the constitution. But It IB recognized 
In the case cited, and In many others, 
■■--■ "---1 rights arr --■ -•- — ■-■- 



On the t 

times said that t 
right to do as on 



L has 1 
ire Is n 
wills, I 



absolute 



the 



and prohibitions Imposed ti 
■ ' "■- .unity,' 



of the 



State V, Clausen, -_,.-, 

18> Hunter v. Colfax Cons. Coal 
Co.. (Iowa) 161 NW 1037, lOBO; In re 
Opinion of Justices. 209 Mass, 607, 
9^^ NE 108, 

"Assuming there can be a valid 
compensation act. certainly the Leg- 



'No 

device 

rellav 






fiploy 



' shall I 






ted b^ 



from any liability _, 

this act except as herein provided. 
Hunter v. Colfax Cons, Coal Co.. 
(Iowa) 1B4 NW 1087. (2) "Any con- 
tract of employment, relief benefit or 
Insurance or other device whereby 
the employe Is required to pay any 
premium or premiums for Insurance 
against the compensation provided 
for in this act shall be null ajid 
void," Hunter v. Colfax Cons, Coal 
Co,, supra, (3) "No employe or bene- 
ficiary ahall have poi ■ 



J pro\__ 



which 

Colfax Cons, 

any employer 
ney with any _... 
beneficiary of an 
■-■--- of thii 



mt of CI 
act applies," 



i act 1 



sensation 



agreem 
his age 



after the Injury 



duced by " 



all I 



eath that may 

s employment 

9 provisions of this act. 



tribut 



Colfax Cons, 
Coal Co,, supra. 

17. Mackin v. Detrolt-Tlmkln 
Axle Co., 187 Mich, 8, 153 NW 49. 

IS. 111.— DeibelklB v. Link-Belt 
Co,, 261 III, 454, 104 NE 211. AnnCas 
191KA 241. 

Iowa, — Hunter v, Colfax Cona, 
Coal Co., 1B4 NW 1037. 

Mich.— Mackin v. Detroit-Tlmkln 
Axle Co., 187 Mich, 8, 153 NW (9. 

Minn. — State v. Meeker County 
Dist, CI., 128 Minn. 221. IGO NW 6Z3. 

Tex— Middleton v. Texas Power, 
etc^ Co., 185 SW 556. 

Wash,— State v. Mountain Timber 
Co., 75 Wash, BSl. 135 P B46. 

Wis.— Borgnls v, Falk Co,, 147 
Wis, 327, 133 NW !03, .37 LRANS 
489, 

[al yiu Xontuuk Miners' Com- 
pensation Act (L. [1909] c 67), pro- 
viding indemnity for Injured em- 
ployees engaged in Coal mining from 
a fund to be collected from a tax 
levied on the workmen and the coal 
._ ._ accordance with the 



1 Bled under the law. 



44 Hor 



[bl Xa Ongon, i 



nder Conat. art 7 
1911, the leglsl&' 
d to confer Ju- 
state Industrial 
. created by tbe 



Wis. 32'., . 

37 LRANB 4S9, 

"We do not consldi 



NW 209. 
ndo atrial 
itlng In ths Com- 



quaal-Judlclally. 






tulional 



Judicial poi 



the 



Falk Co,. __,__, 

SO. Mackin v. Detrolt-Tlmkln 
Axle Co., 187 Mich. 8, 163 NW 49, 

ai, Delbeikls v, Link-Belt Co., ZGl 
111, 454. 104 NB 211, AnnCasl915A 
241; Greene v. Caldwell, 170 Ky, 671. 
186 SW 648; Mackin V, Detrolt-Tlm- 
kln Axle Co,, 1B7 Mloh. 8, 15S NW 
49; Borgnls v, Falk Co,, 147 Wis. 
327, 133 ""■" """ "■ ' '" 

_.i^r.' 



jloyer or 
slthln It! 



the 



) th( 









■•Ing elMtlva 










"Ci; r; 




















^''eTectlon 


















-J!-?.'?^^^ 


an employer 



wllhin the provisions of the act. the 
act Itself then becomes a part of the 
contract of employment and can be 
enforced as between the parties as 
such. Under this view It cannot be 
aald that b^ this act judicial power 






the 



I of a 



of < 



nay i 



or any disagreement that may arise 
to a board of arbitrators composed 
of persons or tribunals other than 
the regularly organized courts, and 
such agreements will be enforced, 
<Pacaud v. Walte, 218 ill. ]3B. TG 



ForU 



■, a«T*lopa«ats and ohangaa In the law s< 



mulatlve Annotations, same title, page and ni 
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^Meifio courU, the legislature may be given power, 
aa has been done in some juriBdictions by a ooo- 
stitutional amendment, to vest a board or cotomis' 
sion created under a compenaation act with judi- 
«ial powers.^ In aueh a case the autliority of the 
legislature is of course measured by the terms o£ 
th« amendment.^ A statute creating a state 
bcNinl to establish a state insuranoe fund from 
pmoiuKiB p&iid by employers and employees has 
been held not invalid as a delegation of judicial 
powera," 



Pnrlsloa for ikxbltr»Uon. A provision io an 
elective aot for the formatitm of a ocHauaittee of 
arbitration in case of disputed eiaims, the deci- 
sion of which is reviewable by the industrial oom- 
missioner, and on which a decree is rendered by 
the district co«rt, has been sustained as against a 
eootentioD that it is an improper delegation of 
judicial power and a denial of a judicial hearing." 

J>^riT)iig coorta of jnnfldiotioii. The elective 
acts are not invalid as deriving the parties of all 
right to resort to the courts." 



) employer aod th» employee 



Ui«reby ure 

SdlBp-.. .„ 
em In reference 



tlon B 



_. .. .J aeule by . 

dispute that nur urlse be- 

,. _.era In reference to compen.- 

n for injury," Deibelkia v. Llnk- 

B«lt Co., 2S1 111. 1S1, 16t. 104 NB 
111. AnnC&slSl&A Z41. 

■L Western Metal Supply Co. v. 
PIllHbury, (Cal,) 1E4 P 181: pRclflc 
Cousl CaauaJty Co. v. Plllsbui 



Cal. 



Ensleb 



,. Aoc Coinmn., 170 Cal, 78 J, 

161 P 421 (holdlnB that, as Const, 
art 20 { 21. as amendsd, under 
which the Workmen's Compensation 
Law was enacted, did not authorize 
the leslBlature to delesste to the 
commlsBlon. as was attempted by 
I TS Bubd I, power to regulate and 
to preaoribe the nature and the ex- 
tent of the proofs and the evidence, 
"■ -'tempted delegation la in- 



valid), 
ial 



1 that. In 



the baarda c 



lat Co.. 

_. 372. I.RAIB16A 

Maokln V. Detroit- Tlmkln Axle 
1S7 Mich. S, 153 NW 48; Borsnls 



Ins a statute which g 

vested by our law In 
accident commission, 
take the time to revle' 
■ ■ cited, ■ 

would support lie claim that the 
powers exerclBed by the Induitrlal 
accident commission of this state In 
making awards of compensation are 
not strictly judicial." Western Metal 
Supply Co. V. PlUabury, (Cal.) lES 
P 491, 1»S. 
"■ ~ '^ 

(a] '"^s oonstltnt^nal provision 

im that the legislature may 'create 
and enforce a liability on the part 
of all employers to compensate their 
employees for any Injury incurred 
by the said employees in the course 
of their employment.' It proceeds to 
* _ that the _ leglslatui 



establish 



power . 
legal elTec 



impower it to settle df 
rnfnB the liability ' ' 



hlch 



articl 



VI ■ 



. XX. see'! 
by such boar 
— '-- -"Icia 

' of 

7 s'lttlng 



of tht ... __._ . 

as a cOurt of Impeachment, In 
preme court, district courta t 
peal, superlo 

may eHtablisl.. , ,=,„.. 

the legislature would be wlthrfut au- 
thority to give Judicial power to any 
general state board or tribunal: 
Ebicept for local purpoi 
tlon disposes of the wl 

power of the state and 

It In the courta expreaaly 



9 the legistatui 



> Judicial 



I, leaving none i 



?«!".•! 



t the disposal 
tborlty to the 



th Judicial 

powM- over thla new class of caeea 
must be sought for elsewhere In the 
oonstltutlon. It Is found only In the 
aforesaid section ZI of article XX. 
It follows that thla section measures 
and llmlta the legislative power In 
that respect. The second sentence 
of the section authorliea the creation 
of a Btate board to settle disputes 
arising under the legislation author- 
ised by the first sentence. Thla 
Includes only disputes arising out 
of the newly to be created liability 
of an employer to his employee for 
an Injury Inourred by such employee 
'In the course of the employment. 
It Is these Injuries only the redress 
of which may be committed by the 

dent board. Hence II follows necea- 
sarlly that the legislature cannot 
give Buch hoard power to 'settle dis- 
putes and allow compensation from 
the employer to a person who has 
been or is an employee, for a per- 
sonal Injury which was not incurred 
by him "in the course of bis employ- 
ment, or which happened after the 
employment had ceaaed and was not 
the natural and proximate result of 
the employment, or of some Injury 
which did occur In the course of his 
employment. It could not give such 
board power to allow compensation 
to KoCky for the additional disabil- 
ity or expenses arising from the 
slipping of the broken bone, unless 
such slipping WEUi the natural or 

Sroximate result of the original In- 
jry." Paolflc Coast Casualty Co. v. 
Plllabury. ITl Cal. 318, 321, 1S3 P 14. 
34, Btate v. Creamer, 85 Oh. St. 
349. 400, 97 NE (02, 38 LRANS «94 
(where the court Bald of 102 Oh. L. 
p G24: "If the board Is a court 
there Is an end of the whole matter. 
The statute would be unoonatltu- 
tlonal. For If the board Is a court 
It haa not been created In accord- 
provided by 






laning of 






Id the fact that 



t consider 



bring Into 



inder the law and tc 
IS to the application or the fund, 
loes not vest It with Judicial power 
vilhln the constitutional sense''). 
OS. Hawkins " " ' 



agreement or by acqule 

Hawkins v. Bleakley. supra, 

[a] TnOlolal power "--•■ - 



in one of Judlcla 
the parties are li 
whether to relet 
arbitration and 



( ODStes of Jtufadlo- 



courta are not ousted of Jurisdiction 
In toto. and, as we view It, not de- 
prived of It at all. Where the act Is 
rejected the full dispute between the 
parties is still submitted by ordinary 
proceedings, and tried In the usual 
way. True, some mere rules of pro- 
cedure are changed, some defenses 
are eliminated, and there la some 
change In burden of proof. Even If 
it be assumed that these changes are 
unauthorised, the objectlor 



r the Injury of 



arbitration provided for In the act. 
In a sense, then, the acceptance of 
the statute operates to take from the 
courts so much of the controversy 
as Ea determined by the applying of 
the statute schedules through the 
agency of the statute arbitrators. 
Before we reach the question 
whether, if thla constitute a total 
ouster of the Jurisdiction of the 
courtB, It would Invalidate — - -- 



effected. We are forced to deal with 

sion, because no decision that sus- 
tains the Compensation Act of other 
states Is applicable. The Waahing- 
ton Act and that of Massachusetts 
reserve recourse to the courts and 
full Judicial review. . . . Borg- 
nls V, Palk Co., 147 Wis, 327, 133 
NW 200, 110, 87 LRAN3 139, sus- 
tains the Wisconsin act with a hold- 
that there Is review if the act be 
" lUdulent, that if 



board act without .. ... 

Jurledlction, there may be act 
court to set aside the award, c 
t this may also be done if its fli 
s of fact are not supported by ' 






3 light. 
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Right to roview. The fact that a. right of appeal 
from an administrative board is not granted does 
aot constitute an encroachment on the judiciary 
where the right o£ review by certiorari remains 
open.^' The parties cannot be deprived of the 
right to have a court review of the action of the 
board to the extent of determining' whether it has 
acted ill^aUy or without juriadiction.^ 

li 23] K Delegation of LeglaUtlve Anthority. 
An elective compensation act is not invalid as a 
delegation of l^siative authority for the reason 



I In 1 



t that the vary 



V of the land. 
the Inherent power of the courts 
would enable them to Interfere, 1( 
what wB have defined to be the Juris- 
diction conferred upon the arbitra- 
tion committee were by It exceeded — 
could Inquire whether the act was 
being enforced against one who had 
rejected It, whether the claiming em- 
ploye was an employe, whether be 
was injured - .-.^- w,„ .- 



mployment, whether 



ceded. Into whether a 



It V 



B due to 
or aelf- 



Iiether the award 
1 on part of 
of the arbl- 



by the act. All of which eHtabllahei 
the statute works no complete ousiei 
of lurlsiHctlon, the only ouster i 



The I 



i It < 



Is to provide edmlnlstratli _ — 
chlnery for applying rates of com- 
pensation tilted by the Licslstature 
aa between parties who have agreed 
to have the amount of compensation, 
merely, thus determined." Hunter v, 
Colfax Cons. Coal Co., (Iowa) 164 
NW 103T. 1062, lOB*. 

87. State v. MeeUer County Dist. 
Ct., 12S Minn. 221, ISO NW 6!3. 

SB, Courier v. Slmphon Constr. 
Co., IS1 111. ISi, *9B. lOfl NB SBO; 
Borgnta v, Falk Co., IIT Wlfs. t.21, 
IJJ NW 209, ST LEANS i»9. Com- 
pare Hunter v. Colfax Cona. Coal Co.. 
(Iowa) 184 NW lOST 



1 the 



I the 



e.of s 






I would 



..„ mtttee exceeded). 

Journal Co. v. Workmen's Comi 
tlon Bd., 168 Ky. SST, 888, 
(74, 1,BA1916A 402 (where 
lo pointing out the objeotio 
Kentucky act held uncons 
on other grounds — '-■ 



lit aw 



e made In the 
of c 
' In I 



, Jurlsdletloi 

pensatlon Is denied or where a lesi 
sum Is allowed by the board thai 
that claimed by tho Injured em 
ployee"). 



late the due proc- 
ilon of the con- 

itltutlon." Courter v. Simpson 

;onstr. Co.. supra. 
[a] Ooiutniatlon of statat*.^ — "If 

he act befpr- '- *--' ' 



the 



iHlder 



those Jurisdictional questions, e 



1 the command 



do It. True, It says that the flnd- 
Ings of fact made by the Commission 
shall. In the absence of fraud, be 
conclusive; but U provides for an 
action in the circuit court for Dane 
county. In which tho board's award 
may be set Eislde upon either of three 
grounds, vli, : <1 ) that the board 































the 




























■without or 


in eio 


ess of its furl 


die- 



I logically given 

I (n us that they 

tvlsedly In- 



conaent can be brought under the 
law or Is deprived of his right to 
'due process of law' thereby," Borg- 
nlB V. Falk Co.. 147 Wis. 827, J60. 



that the power is given the employ«r to ahoose 
from two alternative schemes, both clearly and 
completely defined by the law and designed to 
aSord compensation for an accident to another, so 
long as that other is not bound by the employer's 
choice but is left free to make his own choice.™ 
{% 24] L. Snhject aad Title of Act. in several 
of the states particular compensation statutes have 
been held not to violate constitutional requirements 
that every act shall embrace but one subject which 
shall be expressed in its title," the tests applied 

an appropriation to cbftT' out the 
provisions of this act, and restrict- 
ing the right to compensation or 

damages In such cases to such as 
are provided by this act." Pub. 
Acts (Bx, SesB. 1913) No. in n aO: 
Mackin v. Detrolt-Tlrakln 
187 Mioh. 8, 11, 1S3 NW 49. 

act providing for the proti 

safety of workmen In all place* of 
employment and for the Inspection 
and regulation of places of employ- 
ment In all inherently haaardous 
works and occupationa; prnvfrtinir b 
schedule of compensation f 



, the 






If he does t 






. Itself, the employ^ 
previous rights undimlnlii 
the employer shorn 

elects to come_ under ttit 

ploy£ then hi 



If the employer 



■ by ; 



under the 



• by 1 ._ 

ampenaatlon fea- 
... It Is e 
extended 

.-- ne of ■■ 

dies, but It does 
tlon of legl ■ 
. Foley, (R. 



of the 



a Co., 187 Mk 



N. J.— Huyett v. 
:o., BS N, J. L.. £83, ! 



. Caldwell, 170 Ky. 

v. Detroit-Tlmkin 

1. 8, 16J NW 49. 
etc.. County v. 
.EC. Bd., 15G P 2G8. 



— Evanhoff v. State Industrial 
in.. 78 Or. 601, 184 T 106. 
' ' "' ■ . Texas Power, 



[a] IIltutiMtiona. — The follow- 
ing titles have been held not subject 
to constitutional objections: (1) 
"An Act to provide compensation 
for workmen injured In certain hai- 



c 216; Shade v. Ai 
Co 93 Kan. 257. 



relating to the 11 ^ „. 

era for injuries or death 
by their employees, provld 
pensatlon for the accident 

oda for the 



board, detlnlng- Its 



9 awards, making 



(3) "An 

ictlor 



r death of i 



: the 1 






scribing the liability of i 



injury 



, ___. _._ (4) "An act 

,.. .7<,.i. Ibing the liability of an em- 
ployer to make compensation for 
Injuries received by an employee In 
the course of employment, estab- 
llabing an elective schedule of com- 

Sensatlon, and regulating procedure 
or the determination of liability 
and compensation thereunder." L.. 
(1911) c 9E p 134; Huyett v. Penn- 
sylvania R. Co., 86 N. J. L. 883, »3 
A GS. (S) "An act creating the 
State Industrial Accident Commis- 
sion and providing an Industrial 
Accident Fund, making an approprl- 



for the 



ratlor 



( ter 



liability 



Jt, providing for the collec- 
tion and disbursement of funds for 
the benellt, compensation and care 
of workmen, prescribing the duties 
of employers and workmen subject 
to this act. and providing penalties 
for a violation of the terms of this 
act, and abollahlng In certain caaes 
the defenses of aaaumptlon of risk, 
contributory negligence and the 
negligence of a fellow-servant In 
actions for personal Injury and 
death." I* (1913) c lli p 188; 
Evanhoff v. State Industrial Ace. 
Commn., 78 Or. KOJ. B14, IS* P lOS. 
'" "4.n act relating to employera' 
ty and providing for the com- 
fon of certain employes and 
their representatives and benefl- 

talned In the course of employment, 
and for death a reaulllng from such 
injuries, and to provide and deter- 
mine In what cases compensation 
shall be paid, and to make the pay- 
ment thereof the more certain and 
prompt by the creation of an In- 
aurance association to Insure and 
guarantee such payments and of an 
Industrial accident board for the 
Investigation of claims and for the 
adjudication thereof for consenting 
parties. Hxlng the membership and 
powers of said board and Its com- 
lienaation and duties. and the 
method of Its appointment, and the 



the 



of Its 



, duties I 



ame to be exercised by the 
ilaaioner of Banking and In- 
;e. and providing also for the 
ince of payments of compen- 

,nce companies and organlza- 
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being those applicable to statntes generally." It 
is not essential that the title contain details, 
incidents, or means of carrying out the object 
of the legislation.^^ The term "workmen" em- 
ployed in a generic sense is snfficient to include 
the employees of a county as well as the serv- 
ants of individuals or of private corporations.^ 
So the term "employers" has been held to 
include a municipal corporation." Under a con- 
Btitutional requirement tbat no law shall embrace 
more than one subject which shall be e^ressed 
in its title, a statute providing for compen- 
sation for accidental injury to, or death of, 
employees would be unconstitutional if construed 
to extend to occupational diseases." A constitu- 
tional requirement that appropriation laws making 
provision for the salaries of public officers and 
for current expenses of the state shall contain 
provisions on no other subject is not violated by 
the fact that a compensation act makes provision 

tions, and declaring an emersency." 
U (1911) c 179 p liB; Mlddlaton v. 
ToiaB Power, etc. Co., (Tex.) 186 
aw B66; PoBtei Cotton Mill Co. v. 
McCamy, (Tax. Civ. A.) 18J SW 569; 
Con Burners' LIkcHs Co- v. Grant, 
(TBI, Civ. A.) IBl SW 202: Mem- 
phiH Cotton Oil Co. V. Tolbert, (Tex. 

Civ. A.) iTi SW aos. 

[li] OonuMBiatton to dapasOaata 
iBolndad, — "The defendant argusB 
that the Workmen's Compenr-" — 

Act or 1911 IB unconBtltutrona., _. 

cauae It embraces two objects and 268. 
one only is expressed In the title. 
The point Is thus slated In his brief: 
'The act in its title prescribes only 
the liabltity of an employer to make 
compensation for_ injuries received 



for the appointment and the salaries of commis- 
sioners." When the title is sufficiently broad to 
indicate that the act is intended to fumiab the 
only (rampensation to be allowed workmen subse- 
quent to its becoming law, it includes any and all 
rights of action in which such compensation m^bt 
have been obtained." 

i;} 25] M. Effect of .Partial DiMOiutitntimuUt]r, 
It IS well settled that a statute may be imcoostitu- 
tiunal and void as to some of its provisions oaA 
valid as to others,^ and this rule ha^ been applied 
to compensation legislation,^' some of the statutes 
expressly providing that, if any provision is held 
inoperative, no other part shall be affected,** 

[^ 26] H. Persona Wlio Hay Urge UucoiuUtn- 
tionality. As a general rule no one can urge the 
unconstitutionality of a compensation act who is 
not injuriously affected by the feature -complained 
of;" and so the employer will not be heard to u^e 



_, _- -mploye, &c., 
provide for compeni 
employer *■- ""- 



Ltlon by 



of ^ 



. of 1 



__ '. the object of the act Is 

single — to provide tor the llftbility 
of an employer to make compenea- 



_. ._■ those who suffer . 

ntery loss by reason of his inlu 
It Is equally a liability of the 
ployer. Whetht- "- •-'--'— - 



1 death or not, they are 
■ properly spoken of a 






press Ion 'fatal Iniurlei 

single object of providing for the 
liability of the employer Is ex- 
pressed In the title HulAclenCW ap- 
pears from a mere reading of that 
portion of the title we have already 
uuoted." Huyett v. Pennsylvania R. 
Co.. S« N. J. L. 6S3, 92 A 68. 

31. See Statutes t3« Cyc lOlTl. 

38. Mackin v. '^Detrolt-Tlmkln 
Axle Co., IST Mtch. 8, 163 NW 49; 
Memphis Cotton Oil Co v. Tolbert, 
"" :. Civ. A." """ 



claimed the 



Inted I 



i^-(l) "The ] 



: In 



vhich 



iprehendei 



Ith attorneys for servl. 
right of action agalr 
""" by the employer 



Injured employee to 
compensation from an Insui 
compapy. Instead of his em pi 
. . . We think the objec 
urged to the title of this act an 
tenable under the decisions of 
and other courts," Mackin v, 
trolt-TlmKln Axle Co.. IBT Mlc 
22. 153 NW 49. <S) "We have 
eluded that the aabject of the 



1 the 
iTMn. * The ends 



_..J (hat 
subject c 



employer'a liability and the proceed- 
ings tor the compeosatlon of certain 
employes, etc. 'The employer Is lla- 

the insurance association, and the 
act then further provides what cora- 



(Uont.) 165 



. MiU- 



34. Purdy v. Sai 
(Mich.) 156 NW 597 
vllle, ST N. J, L. 36< 

35. Adams v. Acme White Lead, 
etc.. Works, 182 Mich. 157, 148 NW 
485, I.RA1916A_283 and note_ [dlst 



lature, 
public 



Ivanhoff V. State Industrial 

mmn., 78 Or. 503, 154 P 106 

the court, however, was In- 

by th< 



prlvc 



i the dea 



whicta 



-f PI 

would follow a dt 

UnconHtltutlooallty of the act). 

37, Feet v. Mills, 76 Wash. 417, 
136 P 686, I.RA1916A 368 and note, 
AnnCasl915D 154 and note (holding 
thai 1* [19111 o 74 precluded an 
action by an Injured employee 
against the president of an employer 
-in Individually). 

I Statutes [39 ' 

Consumi 



, (Tm 



Civ. 



181 SW 302; 



Memplils Cotton Oil Co. v. Tolbert, 
(Tex. Civ. A.) 171 SW 309, 313 (w1 
the court said: "If the sectloni 
the act authorizing the creation 
regulation ot Texas Employers' 



ed with the Insuri 
3 render void the s 

contributory i 

:lsk, and fell 

., '84 N. J. L. 86, 91, S(1""a~ 451 [aft 



tirely different 
latlve of the c 
other purely th 



1911) p 134; 
ling two en- 
— one regu- 
n-w. and the 
if statute 



raised, as the^ may be applicable to 

4Ch See statutory provisions; and 

Consumers' Lignite Co. v. (irant, 
(Tex. Civ. A.llBl SW 202: State v. 
Clausen. 06 Wash. IBS, 197, 117 P 
1101, 37 LRANS 408 (where t^e court 
said: "In section 27, the legislature 
has made It clear that It did not In- 
tend the provisions relating to those 
who are entitled to partake of Its 
beneQts to be so far an integral part 
of the act that It could not be elim- 
inated In part without destroying the 
act In Its entirety. It la there ex- 
pressly provided that the adjudica- 
tion of Invalidity of any part of the 
act shall not affect the validity of 
:t aa_a whole or any other part 






thereof, 

lature intended 

as far as It may be, even thoui 



ay be, even though 
valid in its entfret 



lerative s 



lated 1 



destroying the 
••■- -■'" of the 



entire ac't7 if' 'it "l_ .... .. . 

legislature that the remaln_._„ , 

of the act shall stand after such 
elimination. So here. If It be true 
that the legislature has gone too tar 
In this direction, and has attempted 
to Include within its benefits certain 
employees who cannot be included 
without Including employees gen- 
erally, these can be omitted In the 
administration ot the act without 
the necessity of nultlfytng the entire 
act. But whether any such work- 
men are so Improperly Included, we 
shall not here determine. The ques- 
tion can best be met when it arises 
during the course of the act's ad- 
ministration"). 

41. U. S.— Meeae v. Northern Pac. 
R. Co., 206 Fed. 222 [rev on other 
grounds 211 Fed. 261, 127 CCA 82! 
(rev U. S.)]. 

Iowa.— Hunter v. Colfax Cons. Coal 
Co.. 154 NW 1037. 

Mich.— Mackin v, Detrolt-TImUln 
Aile Co^ 187 Mich, 8, 163 NW 49, 

N. H.— Wheeler v. Contoocook 
Mills Corp., 77 N. H. 661, 94 A 266. 

N. J.— Seitton v. Newark Disl. Tel. 
~ -■ N. J, L. 85, 36 A 451 [aft 86 



*. lO'i 



ey, 96 A 340. 

ployee who has had an opportunity 



[a] 



elect 



his 



action and the compensation pro- 
vided tor by the act, his employer 
having elected to come under the 
act, cannot question the validity ot 
the act on the ground that the em- 

Sloyee of a nonaccepting employer 
as no such election, since the com- 
plaining employee cannot raise such 
question In the absence of an in- 
vasion of his rights by the provision 
attacked. Sayles v. F%ley. (R. I.) 96 
A 340, (2) An employer who has 
not accepted the act cannot complain 
Of alleged discriminations and In- 



[C.J.] 
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the grieruice of the employee.** It has, however, 
been held that the employer may urge that on in- 
surance act is uQcoDstitutlonal as to the employee, 
when, i£ such contention is true, the employer would 
he deprived of the exemption from further liability 



acquired by him through pay-ment of the proscribed 
premium into the state fund.*' 

[^27] 0. Violation of Treaty Obligations. Pro- 
visions of state compensation acts iu contraven- 
tion of treaties of the United States are void." 



IV. GONTUCT OF L4WS 



{4 28] A. Omitraet within and Injtiry witside 
of Jorisdtction. While it has been held that the 
operation of a compensation act will not be ex- 
tended to injuries received outside of the state 
in the absence of a plain legislative intent,** the 

equalities in the proTlslons mads for 
the regaining at conimon-law de- 
fenfMa by acctirtiiiB. Mtieeler v. 
Contoooook Uille Corp., TT N. H. 5G1. 
»4 A its, (3) An employer who has 
not accepted the act cannot urge 
that It is uaconBtltuIlonal becaune it 
denies to employers who accept the 
provisions of the law a Jury trial on 
the Issue of the damBges. VTheeler 
V. Contoocook Mills Corp., 77 N. H. 
561, 91 A ZGE. (4) An employee can- 
not quentlon the constftuflonallty of 
the act on the ground that It dele- 
gatee legislative power by permitting 
the employer and the employee to 
provide a, benedt scheme In lieu of 
the compensation provided by the 
act, as provided for by Pub. L. 
[1912] c 831 art 4, where such em- 
ployee and employer have mads no 
such agreement. Saylea v. Foley. 



weight of authority is to thei effect that the state 
courts will apply the domestic compensation law 
in the case of an injury received outside of the 
state, where the contract of employment was en- 
tered into within the state,** except perhaps in a 



PA?i 



1 the 






: S3: 



laJity of the act <Pub. L. [1912] 



Justly aisorimlnates ' — ..—j 

ers and deprives minor employees or 
properly without flue prooesa of law, 
Hince one questioning an act as vio- 
lative of the federal constitution 
must show that the alleged unconsti- 
tutional feature of the law injures 
him, in order to raise the quealLon 
of Its conatitutlonality. Sayles v. 




the last, it suffices that no /ixcluded 

person is here complaining, and that 
appellant has no grievance because 
others are unfairly treated. Speak- 
ing from the angle of those Included, 
their Inclusion la either a burden 
not placed on others, or a privilege 
not shared by others. If the last, 
there la no grievance. One may not 
well complain of a discrimination 
consisting of his being treated 



Hunts 



Tolfa; 



_...j. Coal Co., (Iowa) 1E4 NW 1037, 
10E3. (9) "Upon Che argument much 
was said concerning the constitu- 
tionality of a leglsTatlve act com- 
pelling contribution from one person, 
or employer, to be used in paying 
for the negligence of another. . . . 
That Is a defense only lo be made 
by those obliged to contribute to. or 
those charged with the duty of ad- 
ministering, the funds contributed." 
Meeae v. Northern Pac. R. Co., 20« 
Fed. 222, 225 (rev on other grounds 
211 Fed. 2B4, 127 CCA t22 (rsv U. 
S.)L 

the unlawful "expenifllu 



! by 1 

I of t: 



I flnanclal burdens will 

Bvanhott v. Stat* In- 

cc. Commn., 78 Or. 503. 154 



five employes with 
inoae naving less. No employe Is 
complaining of this act In this case. 
The argument based upon such dls- 

ploy*s by ' themselves considered. 

r-annnt ha dBr-lBlvfl- for It iB the well- 
•urt that it only 



settled rule of this 
hears objections 
ality of liwK fi 
themselvf 



the 









ted by i 
uuconHiitutlonBllty In tl 
complained of." Jeffrey 1 
Blagg, 235 V. 8, 571. 576, 
" C. ed. SS4. (I) "In this 



by an e 
right o) 



.Jght of rejection by the employe Is 
unduly clogged: First, because of 
the requirements concerning the 
form and verification of the notice; 
and, second, because the sudlciency 
of these 1e to be passed on by the 

because section 3 authorizes the com- 
miastoner to return a rejection by 
the employe If it fails to comply, in 
form or veriflcation, with the re- 
quirements of the act, it being urged 



fia"a"con 



., for injuries ol 

£loy#a of railroads. In that Injuries 
3 such employes are not excepted 
In the set. Section 2! of the act 
guards against this very Interfer- 
ence with federal law. But, in any 
view, the alleged interference does 
not concern appellant." Hunter v. 
Colfax Cona. Coal Co., (Iowa) 1G4 
NW 10S7, 1048, 

43: Jensen v. Boulhern Pac, Co., 
215 N. T. B11, 109 NE 600. L,RA191flA 
403 and note, AnnCasl»l«B S79. 

44. De Blasl v. Normandy Water 
Co.. 228 Fad. 234, 235 (holding, with 
reference to the New Jersey act of 
July 4. ISll, I 2 par 12, amended by 
the act of April 17, 1914 [P. L. 499], 
that, under art 1 of the treaty be- 
tween the United States of America 
and his majeatv the king of Itnly, 
concluded on Febr. 2E, 1918, amend- 
ing art 8 of the treaty of Fehr. 26, 
1871, which reads, "The citliens of 
--'- -if the high - 



shall r 



1 the states 



1 terrl- 



of the 



r the n 



thei 



security and protection ft 
•ona end property and 
rights. Including that tc 
tection granted by any i 
tlonal Jaw which establli 
respDnBlbility for injur 
death caused by negllgei 
and glvea to relatives or 

Injured party a right -_ -. 

which right ahall .not fce restricted 
on account of the nationality of aaid 
relatives or heirs, and sliati enjoy In 
this respect the same rights and 
privileges as are or shall be granted 
to nationals, provided that they sub- 






3 the 






I on the latter," a clause In a 
compensation act, providing 

__. but tl 
retroactive). 



differ widely In many ease 

aapecta. Some are compulsory. 
Some prohibit contracts for a dltfei^ 
ent form of compensation, and make 



comply with their 



the circumstances under which 1 

to be awarded differ. The diversity 

of public policy already manifeeted 






lI Stat 






erable. To aay that Buch a 

celved outside the several States en- 
acting them would give rise to many 
dimcult questions of conflict of laws. 
It would require a large de- 



endence upon the 



mity of 1 



and 1 

»ir ow 

monly I 



— - object which c 

wholly under the control of the „„.- 
eral States, and with which. It has 
been pointed out, a subatantlal num- 
ber have already manifested a pur- 
fioae to deal by a new and special 
sglslation. No court of any slsler 
State, so far as we are aware, has 
had occasion to pass upon the pre- 
cise questions here praaented." In 
re Gould, 21B Mass. 480. 457, 102 NE 
695, AnnCasl914D Hi. 

46. Conn. — Ken n era on v, Thames 
Towboat Co., 89 Conn. 367, 94 A 372, 
LRA1916A 436 and note, 

N. J.— Kounsavllle v. Cpntral H. 
Co,. 87 N. J. L. 371, 94 A 892. 

■" " ^2?'.y- Burger, "' ~ 



544, 111 NF 851, AnnCas 



a Apt 
R. f- 






etc, Co., 



W. Vtt,— Gooding 



where the accident o 



accident Insuranc 
death of the assu 



371, 374, 94 j 



For laMr ei 



and dwscas In the law a«a cumulative Annotations, same title, page and note number. 
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case where it is intended that the contraet ^all i enforce is based on contract and not on tort** No 
be wholly performed without the state,*' on the diBtinotion is made between the optional and the 
theory that the obligation which it is soa^t to | compulsory statutM.** The intention that a com- 

ral a«ftaoiia for mla. — (1) "It 

our Act Intemla ItH contracts of em- 
ployment to Include companBallon 
tor Injurlea occurring only within 
our Jurisdiction, It .manifsstly de- 
feats Its own endB. In that case the 
employ* --■ '" "■" '"- 



dustry the 
mployee a 



hia dep on dents may no 

.^, ame. Neither ernployo 

employee can know what portloi 



_, ....a period of employi 
subject to the provisions of the A 
and no provision for Insurance 
this liahillty will be practically pi 
sible, since It may not ordinarily 
known what part of the service v 
be in and what part out of the Sta 
6r in what Jurisdiction the serv 
wlll be performed, In 
rclal ■ 



Industries a 



brought under any one 
-• ' compensation 



whose pre 
be familiar 
In charactei. 
optional, and 



laws of the 
which they 
e especially 






!ta contractual 
npulsory, some 

,, _ . delicto: and he 

may find he has forfeited the benefit 
of the foreign Act through fallUre 
to comply with its provrslona. A 

force convinces us that these dlffl- 
■ullies are not Ima^li "■"" '"" 



Inent actualities. 



Thami 



make reasonable c 
Injuries austalnett c 
by reason of such ei 



Kenr 



. S«T 



^orklnvmen and th 
lecomrng objects of 

talde the boundaries 



her. The provisions 
t of (he scheme and 



tain that the 



will be paid. The f 



sented to the contract of employ- 
ment under the act to the extent of 
providing Insurance with the Insur- 
ance carrier. The act. In view of Its 
humane purpose, should be construed 
to Intend that In every case of em- 
tract between the employer and em- 
ployee, Bcneral In Its terms and 
unlimited as to territory, that Ine 
employer shall pay as provided by 
the act for a disability or the dcatli 
of the employee as therein stated. 
The duty under the statute defines 
the terms of the contract." Poat v. 
Burger. 218 N, Y. S4J. 653. Ill NE 
351. AnnCaalSlSB IGS. 

[b] Soat)!* reooTarr.— "There Is 
no proof in the pending case as to 
the law of Pennsylvania tf It be 
said that the Pennsylvania law may 
provide a different scheme of com- 
C. J. 2 



pensatlon, and that the effect of our 
decision may be to allow a double 
recovery, we can only say that ques- 
tions of that kind had better be 
dealt with as they arise, and in the 
light of the exact scheme of oom- 
pensallon that may be involved. It 
Is enough for the present to say 
that recovery of compensation in two 
states Is no more illegal, and is not 
necessarily more unjust than recov- 
ery upon two poUoies of accident 
life Insurance.'^ RounaavUle v. Ci 

tral R. Co., ST N. J. L. I 

3Si. 
[cj 






the question under consideration 
[extra territorial effect] will result 
In some practical dlHlcuItles in ad- 
ministering the statute, but the dlffl- 
cultles that will be met with In ad- 
ministering the statute construed as 
requiring a contract binding upon 
both parties without limitation will 
be less burdensome than the difficul- 
ties that would be experienced with 
a contrary construction of the stat- 
ute. The practical difficulties that 



In ad mini Bt 



.tially 
-r the 



' adopting 
jr perhaps 



ly further legislation." 

Jurger, 216 N, Y. 54*, B6», 111 NB 
.61. AnnCaslSlSB 1G8. 

47, Gardener v. Horseheads 
Mnatr. Co., IGfl NY9 898 (holding 
Iiat where an employer, with an 
ifflce In New York and carrying in- 

vork in the stale, under the work- 
nen's compensation law [Consol. L. 
' 67], the pay rolla on Jobs outalde 

or such Insurance, employed dece- 
lent. while he was out of the state, 
□ engage in the employment In 
vhlch he was engaged in Fennsyl- 



128 Minn. IGS, 



' the appll 
law. the 

jroperly pleaded li 



ered defendant 



work there being done 
He accepted, and was 
'-— -'- — HIa 



o particuii 
the provisions of thi 



.fter. 
place. On 



t had r 



this I 






I the ■ 






. . t had not .. 

s, but had been from tim 
or certain Joba which wei 
formed entirely without th 
le contract of employmei 
contemplate any work b 



The I 






: in ( 



risks of the employment, and to 
charge thoae risks upon the ultimate 
consumer. The mere fact that an 
employe Is engaged by a reaident of 
the state to go out of the state for 

contemplated or done, cannot bring 



iployment 



the empl< 
Ordinarily 
ritorlal eft 

lar service of the employe li 
performed in the staf- —' 
Incident to it, he goes 



irlly. 



„. _jld that 

y absence from the 
the employer 

, Co.. 

ion n t a apv, Dui. 

48. Kennerson v. Thames Tow- 
boat Co., BS Conn. 167, S4 A ST2, 
LJtAISlfiA 436; Post v. Burger, i\.i 
N. Y, 544, 6B6, 111 NE SSI. AnnCaa 
1316B 158; Qrlnnell v. Wilkinson, 
(R. I.) S8 A 103; Qooding v. Ott, <W. 



} 87 SK 862. 



1 the 



icorded the 



.nnCas]914D S?2]. It 



t between the 



we reached concernini 
Then, too, under the 
Act. the employee is n 
flciary under a contra 
employer and the Insurer; wim U3 
the employer and employee enter 
Into a contract relation. In Its refer- 
ence to and comment upon certain 
sections of their Act, the court says 
that It must be found within the 
Act from 'unequivocal language," or 

Slain and unmistakable words,' that 
e Act was Intended to relate to 
injuries without the Commonwealth. 
We have adopted a broader rule. We 
light of the pur- 



aubjec 



L hiat 



□r by reaaonable inference 

. to Include In Ita contract 

injuries without our 

This Is our ordlr._., 

pretatlon of statutes. The MaE 
chusetts court states that 'the sub- 
ject of personal Injuries recel ' ' 
a workman In the courae of I 
ployment Is within the con 
the sovereign power where 
Jury occurs" And It argues 
the Act had Intended employi 
employees from different Sti 

their domiciliary personal- 

-Ith them Into -■■--- 



by 



at. If 



injury 
Jurlsil 



_,lctloi._, ._ 

Bed its Intent In 



>uld ha\ 



__ _.iforce an ex delicto 

claim, not one for compensation by 
way of contract. It is also argued 
that. If on Act Is given extraterri- 
torial force, similar effect must be 

ff contracts of employment cover 
compensation for injuries outside 
the State, recovery for these will be 
governed by the usual rules tor the 
construction and enforcement of all 
contracts. We should give similar 
effects to contracta of like character 
to those before us, though made 
under a compensation Act of another 
Jurisdiction, provided they did not 
conflict with our law or public pol- 
icy, and the machinery provided for 

the compensation could be used In 
our Jurisdiction." Kennerson v. 
Thames Towboat Co., 8» Conn. S6T, 
IBO. 94 A 3T2. I.RA1916A 436. 

Xattus of oUlfatloa see supra I 4. 

W. Post v. Burger, 218 N. T, G44, 
111 NB 351, AnnCaallKB IBS. 
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pensation act sball apply to injuries received out- 
side the state will not be presumed," but it is 
sufficient that such intention may reasonably be 
inferred from the language of the act or from ita 
purpose, subject matter, or bistorj'.'" Apart from 
the nature of the liability created, the intent of 
the legislature to allow a compensation act ex- 
traterritorial effect has been held to be indicated 
by the fact that its definition of the term "em- 
ployee" includes a person engaged in the course 
of his en^loyment away from the plant of the 
employer, and by the fact that the coat, to the 
employer, of state insurance is detennined by as- 
certaining the number of all the employees of the 
employer and the wages paid to them without pro- 
vision for deduction by reason of the fact that any 
of the employees are or may be engaged outside 
the sUte."' 

Actions of tort The question of wb-ether a com- 
pensation act may be pleaded in defense to a tort 
action, it has been held, is governed by the law of 



the place where the injury is received, although 
the contract of employment was made in the state 
of the forum." 

Toreign acts. The English Workmen's Compen- 
sation Act. has no eatra territorial effect save as to 
certain classes in the shipping service," while the 
contrary has been held concerning the German act." 
The law of Quebec has been held to apply to acci- 
dents occurring outside the province to a workman 
hired within the province, for labor to be performed 
both within and without it." 

[i 29] B. Injnry witMn and Contract oatside 
of Jnrisdictlon. Where the contract of emploj-mcnt 
was made outside the atate but the injury occurred 
within the state, the state court has applied the 
compensation law of the atate,'^ on the theory that, 
although the liability is contractual, it arises not 
from the contract of employment but from the 
Btatute," and that the statute indicates the public 
policy of the state, which policy will be enforced 
against a contract made in another state." There 



LRA1916A 13«. But 



utes respecting this matter arc 
signed to control conduct or Hi 
rl^htH at parties beyond the t 



. _ B j 7, requiring 

the employer to furnish medical and 
surgical aid; 1 23, requiring injured 
employees to submit to examination 
by a reputable physician; | IT. giv- 
ing each compensation commissioner 
Jurisdiction at claims and questions 
arising In his Jurisdiction: } 22, re- 
quiring voluntary agreements be- 
tween employers and Injured em- 
ployees to be llled with the cterk of 
the Bliperlor court for the county In 
which the injury occurred: I 26 re- 
quiring awards to be similarly nled; 
and g 27. authorising appeals to the 
superior court for the county in which 
the Injury was sustained. Kenner- 
son V. Thames Towboat Co., 89 Conn. 
a67. 94 A ITI. LRA1916A iit. (I) 
"The only sections of the act that 
are claimed by the appellant a as 
ahowing that It was not the inten- 
tion of the legislature to give the 
act extraterritorial effect are section 
2, subdivision S. section 104 and sec- 
tion 114, Section 2, subdivision S 
[excluding vessels In interstate com- 
merce] was doubtless drawn to 
avoid B conflict with the Federal 
Employ-.rs' Liability Act. The lan- 

Juage of that subdivision should not 
e given an elTecC and meaning con- 
trary •- "-- ' — " — -' "■■ 



ieral policy of the 



f plar 



i by c 



ion] la the i 



8 aa it would have been had 
there been an eipreBs provision 
making a contract con ceded ly ap- 
plicable to employees in all parts of 
the world. Section 114 (application 
■ ■ ' persons engaged in 



Btnictlon of the act violative of 
Constitution of the United States. 
(JensBQ V. South' ~ " 



CaalSieB lEB. 

[b] M»nin bslS to mow < 



'"K" 



and courts within commonwealth; 
requiring hearings of committee on 
arbitration to be held in city or 
town where the accident occurred' 
reqelrlng report to accident board 
within forty.flve hours; giving di- 
rectors of Insurance association ac- 
cess to premises of subscribers; 
making agreements to waive com- 
ponaatlon invalid: exempting pay- 
ments from debts of employee; fail- 
ure to make express provialona as to 
foreign accidents. In re Gould. Zlfi 
Mass. 480. 102 N% 699, AntiCaslB14D 
372. 

69. Post V. Burger, 216 N. T. 644, 
111 NE 35], AnnCa9l9I6B IBS. 

'" "— - "burger, 216 N. T. 644, 



S3. P( 
' 64. Johi 



^16B IBS. 

.. _.^Iaon, 128 Minn. 

NW B20. 
nalatUI oannot plead igno- 
if the laws of the state 
employment 



led and under which his right 

--- for the Injury must be 

Johnson v. Nelson, 128 Mi 



redress for the Inji 
I^ 620. 



. _ B't^CC _ _. _ 

Orifllths V. Warren, 6 WCC 66 (con- 
fining to Great Britain the operation 
of the act of 1897). 

as. Schweltier v. Hamburg-Amei^ 



adelphla. etc.. R. Co., 88 N. J. L. 
10% BE A 763; Davidiieiser v. Hay, 
Fdy., etc.. Works, 87 N. J. L. 688, 84 
A 809; American Radiator Cr - 



Compare Sabei: 



86 N. J. L. fii 



. 94 

lelro, 

103Z (where 

w that lont 

made wlthl 

Xnle of pnMkednr*. — (1) "Thi 
states the obllgp'!"" i' 
of the law of Bvlde 



. -.' hiring Is presumed 
een made with reference 
2, and in the absence of i 



accepted the provisions of section I. 
Rules of evidence are rules of pro- 
cedure, and procedure by we II -settled 
principles is governed by the law of 
the forura. This view, It mual be 
confessed, la somewhat technical. 



Jersey statute." American Radiator 
Co, v. Rogge, 86 N. J. L, 436. 438. 92 
A 85, 94 A 86. (2) Of the language 



e obligation in tern 



the word 'alone;' but no ambiguity . 

We said that the real object of the 
statute was to create an Irrebutable 
presumption, that such a preBUmp- 






polloy of Nev . , 
V. Central R. Co. 
373, 94 A 392. 



*!?■ N. 



J. L. 871. 

[t>l n>e BngliBh aot, however, 
does not apply to the case of a for- 
eign seaman on a foreign vessel who 
Is Injured in an English port. Pana- 
gotls V. Pontlac, 11912) 1 K, B. 74. 
S BWCC 147. 

sa. American Radiator Co. v. 
Rogge, 86 N. J, L. 436, 92 A 86, 91 

"The Uahiilty of the employer to 
make compensation Is an obligation 
superimposed upon the original con- 
— ' its perform- 



i In New Jer 



either 



party may escape the obligation by 
giving notice that he will not be 
bound thereby, and because It C 



obligation by s — 

the contract of hiring; that Is still 
it goes by its 
iartlHlor Co. V. 



Radiator 



60, 

Rogge, 88 N. J. U. 436. 439, 92 A 8 

A 8b; 

[a] 9UoasBlo> «f rale, — "We 

dnd no evidence In thiB case of any 
term In the New York contract that 
prohibits the appllcabitlty of the 
5jew Jersey statute. If there were, 
the parlies could not by their agree- 
ment prevent New Jersey from regu- 
lating the conduct of its own indus- 
tries and from prescribing as one of 
the terms upon which the perform- 
ance of a foreign contract of hiring 
shall be permitted in this state, the 
Implication by law of a contract for 
compensation (o f" " ' 



emploi 



r a. New 



I, same title, page and note 
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ia authority, however, apparently in sapport of a 
contrary view holding that, where a contract of 
employment is ma<lc in a foreign country under the 
law of which the remedy of the employee through 
a compensation act is exclusive, the foreign law 
will control in an action hy the employee for an 
injury received within the jurisdiction. 

[4 30] C. Place of Contract and of Injur Botb 
ontside of Jurisdiction. Where neither the place 
of the contract of employment nor that of the in- 
jury is within the state, the courts will recognize 
the law of the place of the injury*' unless contrary 



to the public policy of the forum;" and it has 
been held immaterial that the defendant employer 
is a foreign* corporation licensed to do business in 
the state of the forum." Further, the courts of a 
state in which a compulsory compensation act exists 
under which, subject to certain exceptions, civil 
causes of action for personal injuries and the juris- 
diction of the courts over them are abolished, will 
not refuse to enforce an employee's common-law 
right of action for an injury received outside the 



governed thereby. 



"fS" 



liidlcftteB tti* pub- 
lic policy of New Jersey, which will 
be enforced even a.s against a. con- 
tract made ln_anothPr Btnte. Wo 
think ft does. 
a complets c* 

the slate, a i „ 

pecuniary liability in the 
cases covered by the act. rests not 
upon any fault of the defendant, but 
upon- the eimple fact of the relation- 
ship of emjiloyer and employe. 



The act makes n 
seen cases where 
1 created by a < 



the act would be thwarted If it were 
applicable In the case of some em- 
ployes who were hired in this state 
and Inapplicable to employes of the 
same employer working aide by side 
who were hired (n another state. 
Compensation la secured to work- 
men, regardless of the employer's 
fault, because the legislature has 
thought such security to the advan- 
tage of our industries and m"- wnrlr. 
men. The public policy Is 

court based upon the opinli 

predilections, but upon tht 

will of the legislature which has the 
right to determine our publl 






political 



ley.- 



Co. 



A si, 9*' A'81 

61. Schweitier v. I lam burg - Am er- 
Ikanlsche, etc., 78 Misc. 4t«, - 138 
NYS 044. See also Schweitzer v. 
Hamburg-Atnerlkanlsche, etc.. 149 
App. DIv. 9»n. 1S4 NVS 812 (where 
It wsB held that a. defense setting up 
■ the foreign law must he replied to), 
'■A foreign law to which hnih em- 
ployer and eni^loyee, engaged tn In- 

transportation. have subscrll'ed and 
upon the basis of 



. employment 






of the employer enter ou 
In or upon which while 






fled 



provides for 

fixed compensation In case a specl- 
3d Injury to ta.ke the place of a 
ight of action at law and which Is 
awful both In the place where made 
ind that in which the cause of action 
irose. should obtain recognition and 



and i 






Amerlkanische, etc., T8 Misc. tis, 
1S1. 138 NYS 944. 

ea. Piatt V. Swift, 188 Mo. A. E84, 
176 SW 431; Wasllewskl v. Warner 
Sugar Refining Co.. 87 Misc. ]5«. 149 
NYS 1035; .Albonesc V. Stcw.irt. 78 
Mlac. GBl, 13S NYS 918; Pendar v. 



, Day, 79 Wash 



r the law of Alberta, 
iployee was In the ser 
rporatlon having Us prln 

[a] AvpUoatlon* of 

e provision of Mass. A 



ijury BUS 
which s 



'. I. I.RA1916A 42'1 



se 



;) The New 
impioyers L.iaDillt; 
1911 (P. L. [1911 
the liability oC an 



April 

and providing that 
hiring shall be presumed 



] p Ta4")" 



581, 138 NTS 942. (3) An action under 
the New Jersey Compensation Act ol 
April 4, 1914 (P. L.. [1914] p 141) { 18. 
providing that In case of dispute, or 
of failure to asrea on a claim for com- 
pensation, either [ 



032. 



(4) . - 
Compensation 



1 New Jersey. 
Ims, 156 NY's 



the taking 



tlon f( 
Jury to or the death of a serv- 
ind declaring that every eon- 
of hiring made subsequently to 
ikins elfect of the act shall be 
iJitDumed to have been made with 
reference thereto, applies only where 
the contract of hiring U made in 
New Jer.sey. and the complaint In an 
action for the death of a servant 
which falls to set up a hiring made 
In New Jersey is demurrable, pen- 
nabene v. F. & J. Audltore Co., 15E 
App. Dlv. 3S8, 140 NYS ZSS [rev TB 
Misc. tSS, 188 NTS 947], (6) Where 
an employee's action for injuries re- 



Com 



) Nev 



(P. 



New Jersey Employers' Liability 
Act of 1909 (P. L. I1909I p 1!4), 
regulating the common -law defenses 



of the employer, and r 
1911 statute, and U 
nothing was done by e 
or defendant to avoid tl 



Under the 



' Jersey, could i 



»t Co., 168 NYS 563. (1) Where 
1 employee Injured In Kansas had 
ected to take under the Kansas 



:lon act the c 



take under it. Piatt ' 
Mo, A. 584. 173 SW 434 
63. WasllewBkl < ~ 



[ Co., 8T MiB< 



Refining ( 

NYS 103B , 

"An adjudication i 



Com 



New 

: of 1911, 



Sugar 
.1, 149 

_.. said; 

,. ,.jcisely in point 

IB that in Albanese v. Stewart, 7S 
Misc. G81. 138 NYS 942, In which, as 
here, the plaJntllf sued In New York 



, _ __ defenses 

based thereon. Mr. Justice Cohalan, 
In overruling the demurrer, held that 
the New Jersey statute determined 
the plBlntiCrs rights and that the 
conceptions of public policy declared 
in Ives V. South Buffalo R. Co., 201 
N. Y. 271, 91 NE 431, 34 LRANS 
1«Z, AnnCasl912B ISS, did not bar 
the New Jersey act of 1911 from full 
recognition In the courts of New 
York"). See Post v. Burger, 218 N. 



158 ( 

side oi tne state, aitnougn tne con- 
tract was made within it). 

a*. Hamm v. Rockwood Sprinkler 
Co., 88 N. J. L. 594, 97 A 730. 

es. Reynolds v. Day, 79 Wash. 
499. HO P «91, LRA1916A 432. 

[a] Baaaon .for nl*. — "In order 
to make the common law remedy bo 
contrary to the public policy of this 
state that it will not be enforced as 



We again impre 



covered hy the Industrial Insuranc 



■ rely as the sole manlfes 
L public policy of this sta 
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[f 31] D. Bute md Federal Laws— 1. Inter- 
sUte Cosunerce RegnlatioBS. It is well settled that 
in so far as congress lias ezercieed the power granted 
to it to regulate interstate commerce its action 
is exclusive and that any state compensation act 
in conflict must yield.^ It is also conceded that 
the states under the police power reserved to them 
have power to I^alate in a manner affecting the 
instrumentalities of interstate commerce in so far 
as congress has not already occnpied the same 
field." In the application of these principles, how- 
ever, the state courts have come to diametrically 
opposite conclusions, one line of authorities hold- 
ex preaaiy excepts cases where th( 
employer Is In default in hla con- 
tribution to the Blatutory insurance 
fund. Wo have held that Buch pay- 
ment Is a matter of alHrmatlve de- 
tense which must be pleaded and 
proved In order to defeat an actlor 
at law aeainst the employer for in- 
jury to hiB employee. Acres v. Fred. ... 

erick, 7» Wash. 402, 110 P 37D; This den of 1 
negatives any such hostility of our 
public policy to the common law 
action, even in cases arlsins in this 



rvlev 



e of a 



of c 



of the 



In a Jurisdiction * — -- 

statute creatine such a fund or pro- 
viding any other remedy than that 
of tho common law. To construe 
our statute as declaring such a pub- 
lic policy as that claimed would, 
aside from any rule of comity, ren- 
der it subject Co the ban of I Z. art. 
4 of the Federal constitution. It 
would deny to the citizens of other 
states the same prlvlleees which It 
accords to our own citiiens In lllie 
circumstances." Reynolds v. Day, 
79 Wash. 4B9, 607, HO P BSl, LRA 
432. 



reeled agalnL. r — , 

of the common law. It extends that 
purpose to cases not reached by the 
common law action. The rule of the 

cause It furnishes a remedy, but be- 
cause the remedy Is deemed Inade- 
quate. This Is far from a declara- 
tion of policy which would refuse 
that remedy where that remedy la 
the only alternative. There is noth- 
ing In the employers' liability act so 
hostile to the common law remedy 
aa to d«ny any remedy where the 
circumstances will permit the appli- 
cation of no remedy save that of the 

law declares a policy "utterly antag- 

tlon and theory to the common law' 
Is more rhetorical than exact. It Is 
true only in a qualllled sense. Our 
law Is not opposed to the common 
law theory of recompense for Injury, 



sible Is deem< 



where the 



workmen Injured 






Reynolds v. Day, 7! 

140 P 681, LRA1918A 433. 

tcl XaoDnTenlsaoe and 

"irnquestlonably, before 

trial Insurance act was r 

courts would hi ■ ■ 



shoii 



- the 
Ined. Can It 1 



lie of ( 
said. 



arlng 



there Is 



ing that, notwithstanding the fact that the state 
ctimpensatioa act may provide for compensation to 
the employee for accidental injuries sustained with- 
out negligence on the part of. the employer or his 
agents, the field is entirely covered as to railroad 
employers by the Federal Employers' Liability Act" 
which flies the responsibility of every common car- 
rier by railroad toward its employees while en- 
gaged in interstate oonunerce, when aoy such em- 
ployees are injured through the negligence of the 
officers, agents, or other employees of the carrier, 
but affords a remedy to the injured employee only 
when such negligence exists,"* and for that reason 

hospital services and medicine for an 

Injured employee, as they were ro- 

QUlred to do by the state workmen's 

_.. _.„, _.. estop the 



relief? Every trial of a case o: 
which Jurisdiction Is taken by com 
ty adds Just that much to the bur 

. -uatlon. That fact, however 

^alid as an argument agalns' 
' of the principle o: 



the induli.. __ ._ 

comity in any case. It has -. 

linr application to caRes of this 
kind." Reynolds V. Day, 79 Wash. 
493. EOS, 140 P 681, LKA1916A 482. 
ee. il. B.— -In re Second Employ- 
ers' Liability Cases, 223 U, 9. 1, it 
set 169. G6 L. ed. 327. 38 LRANS 
14; Grank__Trunk R. Co. v. Knspp, 



33i Fed. 9S0. 
Cal. ' 



w Industrial A< 

Commn.,- 2S Cal. A- G«0, 147 P COO. 

*■■— Staley v. Illinois Cent. R. C 

:il. 8Ge, IQB NB 342, LRA191I 



DIv, 151, ISS NYS 4991. 

plalntifT In error that the Workmen's 
Compensation act affects the em- 
ployee 'solely as a member of so- 

soclety.' and Is therefore within the 
police power of the Stale cannot be 
sustained If Congress has by legis- 
lation acted on the 'subject matter' 
or the 'particular subject' or in the 
'same Held' (as those terms are un- 
derstood In the decisions)." Staley 
V. Illinois Cent. R. Co., 26S 111. 3B8, 
360, 109 NE !4!, LRAISIB/ "■ 
"It has I--— '■-'-' ■-" " 

eral Emplo; 



-lllty a 



I the 



subject of the liability _. ._ „ 

by railroad engaged in Interslate 
transportation, to their workmen In- 
jured while employed in such com- 
merce. Seaboard Air Line R. Co. v. 
Horton. 233 U. S. 492, 84 SCt 635, 5S 
" '062 LRA1916C 1, AnnCas 
J Employers' 






191BB'47B; In r 



declaratloi. .. 
aequent leglsli 

curtail In any degree tho rights con- 
ferred upon the employee, or his 
Eernonal representative, or the lla- 
llltles Imposed upon the carrier, by 
that statute." GrybowskI v. Erie R. 
Co., 88 N. J, L. 1, B, »e A T«4. 

[al Eleotloii, — A provision In a 
state compensation act, providing 
that the filing of a claim under the 
act shall constitute a release of de- 
manfla at law, will not prevent an 
action by the employee under the 
Federal Employers' Liability Act. 
unless the proceedings have been 
carried to the point where they 
amount to a .settlement. Waters v. 
nulle, 234 Fed. £32. 

[b] anoppel. — (1) The fact that 
defendants provided medical and 



Donsatlon act, will r 

iln. „ 

LlabUJl}- Act. 

nlng the accident 



a claim under the Federal Employ- 
ers' Liability AcU Waters v. aulls. 
234 Fed, 63i. <2) The ' 



p him 



thereunder. 



_ _ Waters v. Guile. 

r*a*ral Bmplojers' XdaWUty A«t 



niunlir see Com- 
re SacoDd Employ- 



•b'.'syi 



827, 18 LRAnS 



New York Cent 



■k Cenl„ 
110 NE 



M.., »....^_....„ olT [_aS 168 App. 
I)lv. SBl, 163 NTS 499T; Jensen v. 
Southern Pac, Co., 216 N. Y. 614, 109 
NE eOO, LRA1916A 408, AnoCasl3I6B 



, but merely u.. 

dertakes to regulate the relations 
between employers and employees 
In this state. Such regulation may, 
and no doubt does, Indirectly afreet 

may «liect Interstate or foralgn com- 
merce It is plainly within the Jurls- 

by entering the Helik excludes state 

Co., 216 N, Y. 614, 621, 1 



St. I 



L. SB). 



Industrial Ace. 

Commn., 26 Cal. A," 660, 147 P 600: 
Chicago, etc., R. Co. v. State Indus- 
trial Bd., (III.) 113 NB 80; Staley v. 
Illinois Cent. R. Co., Z68 111. 866, 374, 
inn NB 34S, LRA1916A 460 and note. 
'Counsel on the one hand argue 

Llabl 

™ trued by these declsli. 

ict covers the field of liability of 
;ommon carriers by railroad for alt 
injuries occurring In Inter-State 
jommerce. whether or not there has 
ueen negligence on the part of the 
employer, while counsel on the other 
side contend that the act covers only 
Nabillly of c. 



the absence 



Federal Employers' Liability act, 

properly construed. In thr -^ 

of negligence on the part o 



For laMx oaswh darelopmaats and ohaagas In the law see ci 



«Kme title, page and nr 
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ao employee who at the time of his injury was 
engaged in an employment connected with inter- 
Btate commerce will be denied relief under the 
eompeneation act.'" Other decisions hold that it 
was the intuit of eongresB to legislate only od the 
question of liability arising from n^ligence, and 
that the states were left free to l^slate as to the 

statute and In the decisions 

Inft the same. But It the 

ot necllsence alone determines the 
appllciiblllty of •-- =— ' — ' '- — 



question of compensation in the absence of negli- 
gence, and for that reaaon, where the injured em- 
ployee seeks compensation, he may take advantage 
of the state compensation act in so far as the in- 
jury sustained by him was not due to negligence." 
Inasmuch as the federal legislation with regard to 
employees eng^ed in interstate commerce has not 



__ .... Federal 

before It can be held that such 
iPIilii!Bbl«, there 



be a 

nesllKence. Oti 



t£eL 

law ,r. 

final adJudlL . 

Injury resulted f i -=-.„. 

vlouBly, ConEresB legislated un iiium 
than the subject of nesllsence, . . . 
It also leslslated on the subject of 
tlmitatlon when an action could be 
besun. (St. liouts, etc., R. Co. v, Hes- 
terlT, 2*8 U. S. 702, IS SCt TOS, B7 
L. ed. 1031.) It alBO legislated as to 
what persons could recover under 
the Feaeral act and when an action 
would survive the death of the In- 

{ured person; (Taylor v. Taylor, Zai 
T. S. ffiS, 14 SCt 350, GB L. ed. «3S: 
Michigan Cent. R. Co. t. Vreeland. 
Z2T U. 8. 69, iZ SCt 192, GT L. ed. 
41T, AnnCaBl914C 1T«;) also on the 
subject of assumed risk and con- 
tributors neBltsence. We think It la 
clear, also, that section 5 of said 
Employers' Liability act touches up- 
on and In a measure covers cases 
where there la no neglige nee 

8 art of either employee or en 
or it IB well known that ca 
, relief benefit 



iploj 



.nlty 



only Injui 



caused by negligence, but all Injui — 
caused In any way while engaged In 
the employment of the railroad. It 
the argument of couneel on Chts 
question ware to be sustained it 
would usually be difflcult, if not im- 

firactlcabla, to enforce liability for 
njurles caused while both parties 
were engaged in Inter-State com- 
merce on railroads. Thia fact lends 
strong support. In our Judgment, to 
the argument that It was the Inten- 
tion of Congress to assume control 
of the entire Held of liability of 
railroads for Injuries to employee a 
occurring In Inter-State commerce. 
The reasoning that has repeatedly 
controlled the action of the courts, 
that Is. that the power of Congreaa 



State 



3 may have become 



cases cited,) would also apply 
this question. The questions of com- 
parative negligence of employee and 



negllf 

,._jlbTe ._ __^ ..._ 

cases under the Federal Employers' 
Liability act solely on the line of the 
negligence of the employer." Staley 
V. IlHnols Cent. R. Co^ supra. 

[a] UmltaUoa of federal act by 
UUe,^— "Counsel for plaintiff In error 
argue that the title of the Federal 
Emplovera' Liability act, especially 

the phrase ' — ■-'- ' -' 

that Congri 



„. 1 of InJui 

railroads while 






ille engaged In Inter- 
ne commerce. With this we do 
I agree. We think the phrase 'In 



nois Cent. R. Co., 207 1 



> In Inter-State 



i^ 297, and 'that 'the 
the liability 



' by the Federal Employers' 



inter^State transportation 
and the real question, as i:ieariy 
stated In distinct terms In several 
of the cases that we have quoted 
from In deciding whether the Fed- 
eral statute is applicable. Is whether 
the Injury for which the aull was 
brought was sustained while the 
company and th< ' ' 

merce. The FedeL_. ^.-^ ,._ 

blllty act has taken possession of 
—has occupied — that field for the 
purpose of calling Into play therein 
this exclusive power of the Federal 
government, Secesaarlly, all com- 
mon or statute law of this State on 
that subject haa been superseded. 
The Held ot liability as to employees 



comply with some 

miiiuyer s im.- r iiiuvioion for the Safety ol 

employees In ploye- the other, r- "-- - 



Inter-Stnte i 



while e 
commerce on railroads Is 
exclUBlvely by the Federal 
ers' Liability act— and that 
gardless of the negligence " 
negligence -' -"- 

Co., 268 I... .-, 
LKAl»lfiA 4G0. 



LP led 



Industrial Ace. 



Xardslilii of ooai 

isel for plalntlS In < 
many oi the injurlf 



the 



that therefore the conclusion here 
reached will leave many Injured em- 
ployees, — or If the Injury causes 
death, their relatives, — without any 
opportunity (or compensation, and Is 
contrary to the spirit of the times, 
which demands humane legislation 
covering this subject. That argu- 
ment may well be addressed to the 
Federal Congress. ThIa court must 
confine Itself to the proper conatruc- 
tlon and operation of thla act and 
cannot consider the evils which It Is 
claimed will arise from the execu- 
tion of the Federal Employers' Lla- 
blllly act, however real thoae evila 
may be." Staiey v. Illinois Cent. " 

Co., 2fiB 111. 366, .- " ■ 

LRA1916A 450. 
— Wlnfleld 



, 231, 109 NE 342, 



619. 96 A ; 



Trust Co. .. , 

Co., 88 N. J. L. 103, 95 
— '" - Pennsylvani ~ 



Philadelphia, 



TG3; ^an 



L. 388, 94 A 313: Rounaavllie V. Cen- 
tral n. Co., 87 N. J. L. 371, 91 A 39!; 
Wlnfleld V. New York Cent., etc., H. 
Co., 216 N. T. 284, 110 NG 614, Ann 
Casl916A 817 [aff 168 App. Dlv. 361, 



wna held unnecessary under the 
facts). 

[a] nliutntiati The federal act 

does not prevent recovery of com- 
pensation, under the atate law, by a 
railroad employee accidentally In- 
jured by being struck In the eye by 
a stone while he was tamping ties 
In the employment ot a rallroaJ com- 
merce. Wlnfleld V. New York Cent_^ 
etc., R. Co., 216 N, Y. 2B4, 110 NE 
614. AnnCB9l916A 817. 

[bl SMta aad fsdiral aota dlstla- 
gnlshsd. — <t)"The federal and atnte 
act are not In pari materia. The 
one Is an act creating a liability to 



acter, and 



rned. Is a compens 



) be made as 



quite Irrespective of any question ot 
negligence on the part of the em- 
ployer." Hammllt v. Pennsylvania R. 
Co., 87 N. J. L. 388, 390. 94 A 313. 
( 2 ) "in BO tar as employers and 
employees working In this state are 

engaged In interalB'- 

injuries result to 
which are not the 



the subject, the 
eratlve. The Inr 



fund created 



atute. Nor 
ite assume to releaae employer 
contribute to the Insurance tuni 
I liability Imposed by the Fed 



All accidents ot 
governed by the 
9' Liability Act. 



Sloyees In cases which are no 
In the Federal statute. But ac 
Idents, resulting from negligence ti 



ie sphere of Federal jurisdiction 
nd as to them the state cannot Cre- 
te or take away liability." Wlnfleld 
. New _York Cent., ,e_tc.,__R. Co., 216 



IB16A 817 and not 
£c] -— 



appear, — "An examination ot s 
1 of the federal statute shows that 
the liability ot the carrier Imposed 
by that act Is limited to cases where 
the death of the employe results In ' 
whole or In part from the negligence 
of an officer, agent or employe of 
such carrier, or occurs by reason 
of some defect or Insufflclenoy due 
to Its negligence In Its cars, engines, 
appliances, machinery, track, road- 
bed, works, boat.'j, wharves, or other 
equipment. When death results to 
an employe without such negligence 
being present as a producing cause, 
either wholly or partly, the statute 
imposes no liability upon the car- 



of jurisdiction In a 



3 proofs that a right 



negligence chargeable to the defend- 
ant company; for such negligence 
will not he presumed." Wlnfleld v. 
Erie R. Co., 88 N. J. L. 619, 621. 98 



[C.J.I 
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been extended to the employees of carrieTs by 
water," it has been held in all of the casea in which 
the question has arisen that in the case of such 
employees the state compensation acts are appli- 
cable," The provision of the Federal Employers' 
Liability Act'* allowing the earner to Bet off any 
sum contributed to any insurance, relief, benefit, or 
indemnity that has been paid to the injured em- 
ployee, or to the person entitled thereto, on account 
of the injury does not include the compensation to 
be paid under a workmen's compensation act.'^ 

ExceptioDB in Btatates. Some of the statutes, in 
order to avoid conflict with federal laws, expressly 
provide that they shall not apply to cases where a 
rule of liability or method of compensation has been 
or may be established by congress;" or to the lia- 
bility of employers to employees engaged in inter- 

BteamshlpB. 



n ttiLs 



■vent tl 
: the I 



could be 



If 



the injury 

licence an s.>varu uiiuht me B1.HL19 

Bt&tute could ba malle, but In such 
casea there could be no recovery un- 
der the Federa.1 Employers' Liability 
Act and hence the employer could 
not be subjected to a double recov- 
ery." Winfield V. New York Cent,, 
etc., R. Co., Blfl N, Y. 284, 296, 110 
NE eu. AnnC49l31CA SIT. 
— , Thames Towboat 



79. k( 

Co., -■ 



,132Minn 


mV 166 NW 















1916A 436: Llndstrom v. muium act. 
Co., 13S Minn. 328, 166 NW S69, LRA 
19ieD »3E; HammiU v. Pennsylvania 
R. Co.. B7 N. J. L. 38S, R4 A ail: 
Jensen v. Southern Pac. Co., 216 N. 
Y. 614. 109 NE 600, LRAlSiSA 403, 
AnnCaalSlGB 276. 

[a] niiutiatlou, — <1) Where de- 
fendant WB.B a Minnesota corporation 
operating a steamship on the Great 
Lakes between Duluth. Its home 
port, and ports outside oC Minnesotft. 
and the employer was a. fuel company 



e ui defendant, i 
I demurrer to hia 

Lindstrom '- 

nn. 328, 166 
1916D 936. <2) In New York the 
facts and reasons were stated as 
follows: "The claimant's husband 
was killed on August IGth, 1314. 
while employed In unlnadlng the 
steamship £l Orlente which was 
berthed alongside a pier in the Hud- 
son river. when the accident oc- 
curred he was moving an electric 
truck upon a Kangway connecttne the 
vessel with the pier. The appetiant, 
a corporation of the state of Ken- 
tucky, is a ■"" — ' 



' York and Galveston, Tex 
s not appear that the ' ' 

9 in any way operated li 



>o_rtatlon by 

the Fe'derai EmnloyerB''l'(abIllty a'c 
of April 22, 1903 (SB Stat. U 8S] 
prescribes the rule govemlnft th' 
employment In which the deceasei 



related to transportation by railroad, 

of railroad. It )e slsnlflcant that 
the earlier Federal statute of June 
II, 1906, (34 Stat. L. 232), applied to 

whilst the present act applies only 



railroad corporation, 
to transportation by 



era! Employer 
April 22, 1308 ( 
refers only to 



wages paid by the railroad company. 
Hammlll v. Pennsylvania R. Co., IT 
N. J. L. 388, 94 A 313. 

74. Act April S2, 1908 (36 U, S, 
St. at L.. 66 c 143 9 6). 

~" " ley V. Illinois Cent. R. Co., 



state and foreign commerce for death or injury, in 
case the laws of the United States provide for 
compensation or for liability for such death or in- 
jury;" or to employees of carriers which shall be 
construed to be excluded from the act by the laws 
of the United States relating to liability to their 
employees for personal injuries while engaged in 
interstate commerce, where such laws are held to 
be exclusive of all state regulations providing com- 
pensation for accidental injuries or death suffered 
in the course of employment.'* 

When employee engaged in interstkte commerce. 
In determining whether an employee was engaged 
in interstate commerce at the time of his injurj-, 
the same tests are applied in cases arising under 
the compensation acts as in other cases.^^ When 
a carrier is both an interstate and intra-state car- 

' be established by I 
' 'he United States' ■ 

reerulalo. as far .. 

-'■ -iploymentB within 

111 Pac. Co„ 216 N. 

-. NE 600, LBA19I8A 

403. AnnCasiaiSB 276. 

77. Kennerson v. Thames Tow- 
boat Co.. 89 Conn. 367. 3T4, 94 A 372, 
LUA1916A 436 (where the court 
said: "Presumably i 40 and similar 
provisions In other Compensation 
Acta have reference lo the Federal 
Employers' Liability Act. Where the 

ered by the Federal Act. this section 
does not apply. To come within the 
Federal Act there must be interstate 
traffic, interstate employment, and 
necllgence"). 

76. Staley v. Illinois Cent. R. Co.. 
268 111. 366, 109 NE 342. L.RA1916A 



:oif?ucted 



t thus controlled." 



268 111. 3GG. 382, 



under the wording of 

6, than that the Illinois 

Workmen's Compensation act was 



aid e 



9nded t 



gress within any of the eiceptlonj 
stated In said section. What has al- 
ready been said heretofore In this 
opinion with reference to the intent 
of the Illinois legislature In passing 
the Workmen's Compensation act 

Eractlcally demonstrates that that 
ody did not Intend the remedy 
thereunder to be in any sense cumu- 
lative to the remedy provided for In 
the Federal Employers' Liability act. 

compensation acts within the excep- 
tion provided for In said (section S 



. New York Cent., 



_..., __..: by Iteelf 

or m connection wKh. but clearly 
separable and distinguishable from. 
Interstate or foreign commerce. But, 
though the section Is awkwardly 
phrased. It Is manifest that a broader 
application was Intended, else the 
clause for whom a rule of liability 
or method of compensation has been 



79. Smith V. Industrial Aoc. 
Commn., 26 Cal. A. 660, 147 P 600; 
Staley v. Illinois Cent. B. Co., B6S 111. 
366, 109 NE 342, LRAlSlGA 460; 
Moore v. Lehigh Valley R. Co., 169 
App. Ulv. 177, J54 NYS 620: Fatrchlld 
V. Pennsylvania R. Co., 165 NYS 761, 
752; Sullivan v. Chicago, etc., R. Co., 
1C3 Wis. 583, 168 NW 321. 

"The actual work being performed 
at the time of the Injury determines 
its character, and Is the real test 

work." Falrchlld v. Pennsylvania R. 

i'al IllutratloiM.^(l) A machin- 
ist In railroad switch or terminal 
yards, who was sent by his superior 
officer to repair the whistle rod on an 
engine engaged In switching and 
handllnp Tnterstate commerce, and 
who, wKlle on his way, stepped in 
front of another engine engaged in 
switching all classes of freight, inter- 
state as well as Intra-Btate, waa "en- 
gaged In Inter-State commerce" at 
the lime of the accident, within the 
Federal Employers' Liability Act of 
April 22, 1908 (35 U. S. St. at L. SS). 
Staley v. lllhiols Cent. R. Co., 268 
111. 356, 109 NB 342. I,RA1916A 450. 
(2) A railroad special watchman 



yard was still e 
Injury. _ 



d by the deceased when li 



ever, except when actually engaged 
In carrying interstate passengers, 
baegage. or freight." Fairchild v. 
Pennsylvania R. O., 166 NYS 761, 
762. (4) In view of workmen's com- 
pensation law (Cnnsol. L, c 6T) t 21. 
providing that. In any proceeding for 



•■ d*T»lopm*ata and abmafaa In tbe law bss cumulative 
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rier, a state compensation act applies unless both 
carrier an<l servant, at tlie time of the injury, are 
engaged in interstate commerc©.** 

[i 32] 2. Uatl«Ts Within Admiralty Jnrisdic- 
tion. While the judicial power o£ the United States 
extends to all cases of admiralty and maritime 
jurisdiction," it is not exclusive of the jurisdiction 
of the state courts over remedies baaed on the 
common law, or on statutory developments thereof;** 
but since the maritime law is a part of the law of 
the United States, the legislature of a state has no 
power to modify or to abrogate it;** henee a state 
compensation act cannot deprive an employee of 
any remedy which he may have in admiralty under 
the maritime law." But by the weight of author- 
ity the remedies in admiralty find under a com- 
peusation act may exist concurrently," and in a 

compenBatlon, It 
In Uia absence ' 



proceeding in a state court the compensation act 
will be applied." There is, however, authority to 
the effect that, by the statute limiting tiie liability 
of the owner of the vessel for damages or for in- 
jury," the field has been occupied to the exclusion 
of the power of the states.'' And further, that a 
statnte which provides that the method of oompen- 
sation therein established shall be to the exclusion 
of every other remedy, and that all civil actions 
and eivil causee of action for personal injnriee and 
all jurisdiction of the courts of the state are abol- 
ished, cannot be extended to employers subject t« 
actions in admiralty.** 

[$ 33] E. Oonflict of Laws as to Time. A com- 
pensation act has no applicability in the case of 
injuries sustained prior to its enactment," or prior 
to the time at which it is to take effect. The law 



all be preeumed 
Bubetantial evl 
□ence lo ine contrary, that tht 
claJm comes within the provlaloni 
of the law, an award to a. clalmanl 
who was employed In the state Ir 
the car shops of a railroad, en- 



Intra-B 



! and 1 



e and 1 



wdthln the law. since the car ^rg.w i 

merce. Okraaezs v. LehiKh Valley 1 
Co.. lEE NYS 919. (5) One who pe 
forma work in putting' proopectli 
subjects of Interstate commerce In 
slate of preparedness for transport! 
tlon Is not enKag'ed In Interetai 
commerce. Sullivan v. Chicago, eti 
R. Co., 183 Wis. ESS, 1S8 NW 331. 

Wlieu amplOTee eafafed In Inte 
*tat* oonatuTO* see Commerce. 

00. Watts V. Ohio Valley Bleotr 
R. Co., (W. Va.) 88 SB S59. 



through the i 
ployCs. engage at , 



IM." 






ZIG Fed. 823, 82' 
I Dl OUo 'Wortaaaa'i 

Act {act March ■ ' 



Oompenrntlaa 

_.. .,, .JI3, 103 L,. P 

9D) t 61 provides that the act shall 
apply to amtiloyera and their empl-oy- 
ees engaged in intra-stdte and also 
In Interstate and foreign commerce, 
for whom a rule of liability or 
method of compensation has been or 
may be establlahed by the congress 
of the United States only to the ex- 
tent that their mutual connection 
with the Intra-state work may and 
shall ibe cleaj-ly separable and distln- 
gulshable from, the Interstate and 
foreign commerce, and then only 
when such employer and any of his 

state with the approval of the state 
liability board of anarda. and so 
far as not forbidden by any act of 
■oluntarll^ accept thi 



f this 



of the act. fl 

provaslon Is that the l. . 

ply to employers and their employeei 
engaged 



1 thotr mutual 



, R. Co.. 218 



they elect t 
■ Fed. S23. ' """""'• 

61. Const, art S ( i. 

S3. State v. Daggett, B7 Wash. 2B8, 
lEl P 648. I.RA1916A i^£. 

Jurlsdlctton Of BdmlcMtr geaerallr 
see Admiralty || 18-128. 



. GS2. 21 set 212. 



4S L,. ed. 314; 



I E. Sander. 212 Fed. 



151 P 648. I.IIA1818A t4fi. 



as. Berton v. Tie t J en, etc., Di 
Dock Co., MB Fed. 783 (New Jerst 
act): Kannerooa v. Thames Towboj 
Co.. SB Conn. 3GT, 91AST2. UtAlBlB.. 
436; Lindstrom v. Mutual S3. Co., 132 
Minn. 838, 168 NW 6*9. CRAir""- 
9SS; Walker v. Clyde 8S. CD.. 
N. Y. E23, lOS NB 604. AnnCaal 
87 and note. 

Ta] Wot k piooeeOlaf la noO' 
" The contract [of employment 
Question may be assumed to L- ^ 
maritime one. That would give the 
admiralty court the right to take ]u. 
rlsdlctlon over it. It could not take 
from our courts Jurlsdictloi 
contract made In Connectlcu ^ 

enforcement wherever It Is operative 
by the procedure of the statute 
[BtateJ of its origin. This contract 
is to be Interpreted and enforced by 
the application of the same princlplee 
accorded any contract. A contract 
for work to bo aone, or services to bo 
performed, or goods to be dellvCT^d, 
in a Jurisdiction other Chan the place 
of contract !- '- — * '-•- — 

as <n that where 
formed, unless 



the 



be 



chlnery 



the public policy 

or its legal roa- 

Inapproprlate or Inade- 
quate to Its enforcement Plainly 
this proceeding is a personal action, 
and not one In rem. The admiralty 
court haa not exclusive Jurisdiction. 
Knapp V. McCaffrey. 177 U. S. 638. 20 
set S24, 44 L. ed. »2]: Mhnchoster ». 
Ma«BaclLUsette, 139 U. S. MO, 11 aCt 
6EB, 36 L. ed. lB9i <Schoonmaker V. 
ailmore. 102 U. S. 118, 26 I., ed. »G; 
Leon V. Qaloeran. 11 W^all. (U. S.) 
ISB. 30 L. ed. 74; Belfast v. Boon, 7 
Wall. (U. S.) 634, IB I* sd. itt; HIno 
V. Trevor, 4 Wall. (L'. 3.) GEB, IS L. 
cd. 4E1." Kenneraon v. ThamesTow- 
boat Co.. S9 Conn. IBi7, (72. 84 A 873, 
LRAlfllSA 43«. (2) " The remedy pro. 
vided by the WtM-kmen's Compensa- 
tion Act la a subelltuce for the com- 
mon-law remedy. It la In no sense a 
proceeding In rem to enforce a marl- 
time Hen and may. therefore, exist 
concurrently with the remedy In ad- 
miralty. The state cannot Interfere 
with the admiralty Juried lotkm 
(Workman v. New York, 179 U. S. 
GE2, 21 set 213, 46 L. ed. tl4; The 
Lottawanna, 31 Wall. (U. S.) EES, 32 
U ed. 664), and If the act b« valid, 
an Injured employee may in certain 
-^---8 of rr -■■ 



choose beti 

remedy and the right to proceed In 

-'— Iralty." Walker v. Clyde SS. 
216 N. Y. 6iS, 631, lOB NE 604, 

AnnCasl916B ST. 
88. Undstrom v. Mutual SS. CD., 
32 Minn. 828, IfiS NW »89. LRA 

_918r3 93B; Walker v. Clyde SS. Co.. 

216 N. Y. 629, 108 NE 804, AnnCaa 
916B 87. But compare Schuede v. 
;enlth SS. Co.. 318 P«d. 686 (holding 
hat the Ohio Ehnployers' Lilahlllty 
Lct was not applicable lo the case 

of a seaman employed under a mwl- 



" Where liability 1 



tra^t. who was injured in 
— of hia employment). 
. . lability Is asserted In the 
of this state against the owner 
or a vase el of this state to redress a 
maritime tort, the question of 
whether liability exist* Is to be de- 
termined by the common law of this 
state, afl the same has been modifled 
by Oie valid general statutes of the 
state, and, since the compensation act 
!■ now the law of this state, subetl- 
tutsd for all common-law remedies 
before exlating, that statute fur- 
nlsbea the rule upon which the lia- 
bility and the extent of It are to be 
determined." Llndetrom v. Mutual 
SS. Co.. 133 Minn. 328, IIG, 166 NW 
689. LRA1916D 986. 

m. V. 6. Rev. St. I 12St. 

08. State v. Daggett, BT Wash. 
368, lEI P 648. LRA1918A 448. Cbm- 
pare Berton v. Tie t J en, etc.. Dry 
Dock CM., 219 Fed. 783 (where the 
court held that the provisions of 
Rev, St. 11 4381-4386, as tc limita- 
tlon of liability, did not apply to a 
dry dock used for the repair of ves- 
sels, although capable of being 
floated and towed from plaoe ti> 

"The Congress of the United States 
having passed a law which limits or 
measures the extent of the liability 
of the owner of et vessel to a work- 
man who has sustained an injury, 
the legislature would not have the 

P' "-: another and ditterent 

Bi measure." State v. Dag- 

81 th. 263, 269, 1£1 P 648, 

L 48. 

V. Daggett. 87 Wash. 
2E 8, IiRA191ftA 446 (hold- 

Ir 3 workmen's compensa- 

tl s not extend to a sea- 

m id on a boat operating on 

meirce. and denying mandamus to 
compel the Industrial Insurance com- 
m I salon to make a demand on th« 
vessel owners for a percentage of 
their pay rolls). But see The Fred 
E. Sander, 312 Fed. 646 (where U was 
held that an employee, after making 
claim for and receiving compensation 
under the Washington act, could not 
proceed for the same inlury tn ad- 
miralty). 

9<k Arlaona, etc., R. Co. v. Clark, 
207 Fed. 81T. 126 CCA 106 [afT 216 U. 
3. «BB, 3-6 set 210. 69 L. ed. 416. LRA 
131GC Bt4) (holding that Arlsona 
Woiicmen's Compensation Act of June 
8, 191B [Sp. SesB. L. (1913) cl4], wiu 
lnapj>llcable to an action for Injui 

Durred prior ti 
act). 

•1. Salem Hospital v Olcolt. 67 
Or. 448. 186 P 141 (holding that no 

workmen Injured before June 30, 
1914. being entitled to beneflts under 
the act of Febr. 36. 1913. c 112. the 
" Workmen's Compensation Act." and 
the commission balng authorized, by 
f 28, to provide hospital accommoda- 
., — ._i_. .__._. — d workmen "wli 
■fits hereunder 
tne secretary or state properly re- 
fused to audit the clalmof ahoBpltal 
for the sum which the oommlMlon 
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force at the time of the injur? governs th« «m- I death.*^ As t<iL matters of procedure, the law in 
ployee's right to 0OD^>ensation.'' The rights of force at the time of seeking to ^iforce the right 
others, however, in the ease of the employee's death, to compensation will control. 



e employee ' 
are governed by the law in force at the time of his 

V. QEHEBAL EULSS OF OOHSTKUOTION 
[4 34] The courts have been practically unani- 
mous in according to the workmen's compensation 
acts a broad and liberal construction in order to 
effectuate their evident intent and purpose," al- 



though in some decisions it has been bedd that, 

being in derogation of the common law, they must 

be strictly construed.'* Under the rule of libera) 

the courts cannot go to the 



f It for hospital 



1913, for worltmen an. 

ata under such law. It being Impoa- 

slble that there could be auch work- 

Ba.' Schmldl v. 0. K. Baking Co., 
(Conn.) SB A 963; Delbelkla v. Link- 
Belt Co., Z61 IIL tG4, 104 NB 111, 
AnnCaH]91EA 241; Baur v. Essex 
County Ct. C. Fl., 88 N. J, L. 128, 95 

■ to aotto*. — "Pre- 



procedure and remedyr and 

(Then the 



of the later act In f( 

had. On behalf of the 
iH Insisted that they 



betw^,,. , „ 

their rlshtB and ohliRatlonB aro 
from that relation, and the terms aim 
conditions of It were defined by the 
statute tn force which formed a, part 
of the contract u( employment. 
Slblev V. State, 89 Conn. (S2, 96 A 
161; Powers v. Hotel Bond Co.. 89 
Conn. 143, Sa A Z4E. By theae terms 
and conditions a^ prescribed by the 
act of 191S, the llablllly of an em- 
ployer, In case of Injury to the 
employ*, was not flied by the simple 
'-— -' '-' 3 the employe arlalriB 



t of a 



1 the e 



Injury to the employer. If h 






and the extent of It. 

the notice should be Elvon was ma. 
a factor to be considered In dele 
mining what the claim should 
which he was entitled to enforce 

The act of 1913 waa In farce wh< 



celved, when the aO days provided 
by It for notice thereof to be given 
to his employer had run — when no- 
tice was In fact given to his em- 
ployer and when the attempt to 
enforce hiB claim was begun. What- 
ever right of compensation he might 
have had thus became fixed, and the 
extent of It determined, or, rather, 
the elements to be considered In Its 
detfirmlnation, fixed. Whatever in- 
choate right, arising from hla Inju- 
ries, he may have lost by noticom- 
pllance with the conditions nrecfedent 
to a detlnite and enforceable claim 
was then lost. Whatever thnt loss 
was. It could not be restored to him 
by Bubeequept legislation. Any at- 

hla employer of a right vested In It 



K. Baking Co., (Conn.) 96 A 963, 964, 

93. State v. Ramsey County Dist. 

Ct., 132 Minn. 849, 156 NW 120; State 

V. Hennepin County Dist. Ct., 181 



M. Peo. 1 



McOoo 



I construction, h 

, STO III. 610 



tiorarl issued be/t 
of 191B [L. {191B: 
in I 19f, went ini 



yet a writ of c 
p 400], embrai 



499; rfcQueeney v. Sutr 
Div. E2B, 153 NTS GEt. 
R. I.— Donahue v. R. 



a Co.. 



I 109 



. Sherman's 



Wash .—Zappa la ' 
Commn., 83 Wash. ..., ... - . 
L,IIA1916A 29B; Peet v. Mills, : 
Wash. 437, 136 P 685, L,RA1916A 3B 
AnnCa8l915D 164, But compai 
Hlllestad v. Indualrial Ins. Commi 
SO Wash. 426, 428, 141 P 918, AnnCi 
1916B 789 (where the court i ' 
"The principles of the common 
can be of little assistance lo u 
measuring the right of a work 
to claim compensation under thi 



trial 






of that 



law 



laid: 



■ the 



d being in der 



r necessary Impll- 



construed so as t 

J within its _ .. 

Kiel V. Industrial Comi 
41, 158 NW 68; Lesf 
el Co., 163 Wis. 124, 
Foth V. Macomber, < 
61 Wis. 649, 154 NW ; 
las Furnace Co.. 



163 Wis. 
llKnoiB St( 
NW 539; 
Hope Co,, 1 
Sadowskl V 

Chippewa Sugar 

NW 1064; MllT ,. ., 

Wis. 662, 144 NW 188, LRA1916A 1 

"The act Is f^^ h*^ Inl-^t-ni-Ata,] In rh 

light of Its 



NW 770 



Co., 16^ Wis. 36, 1 






I far a 



Benefice 



I the 



, 21S Mass. 



Injured employees. 



sign,-' Young ., _ 
341, 849, 106 NE 1. 

"The statute was the expression ot 
what was regarded by the legislature 
_. „ „... _...,,,- --ijcy concerning 
Jnder such clr- 

that It Is to be 

Interpreted with fair liberality, to 
the end of securing (he beneflts 
which it was intended to accom- 
plish." In re Petrle, 316 N. Y. 835, 
338, 109 NB E4t. 

"In construing a statute which la 
referable to the police power and was 
originated to promote the common 
welfare, supposed to be seriously 
Jeopardiied by "■- '-" — '•'— -• — 
existing Hvstfln 
Ing rls> 



remedied, the aspirations evidently 
Intended to be embodied in the enact- 
ment, and the effects and conse- 
quences as regards responding to the 
prevailing conception ot the necessi- 
ties of public welfare, should be con- 
sidered and the enactment given such 

fairly read therefrom so far as re- 
quired to effectively eradicate the 
mischiefs It was Intended to obviate." 
Milwaukee v. Hlller, 154 Wis. 162. 
144 NW 188, L.RA1916A 1. 

"The act should be liberally inter- 
preted, to the end that the purpose 
_. .^_ g jjip 

within the reason although 
outside the letter of the statute, and 
that every hazardous Industry within 
the purview of the act should bear 
the burden arising out of Injuries to 
Its employees regardless of the 
cause of the Injury." Zappala v. 
Industrial Ins. CTommn., 83 Wash. 
314. 316, 144 P 64, I.RA1916A 296. 
la] Innuanoe acta. — (1) "An em- 

Sloyer who Is insured in the State 
jnd has been compelled to pay in 
advance for the Injuries arising In 
hla employment, and upon that ac- 
count, by section 68, Is granted im- 
munity from all other liability on 
■ ■ employees. 



e ln( 



nd the 
11 other 



the atati 
McQueen 
528, 631, 



mploj 



I to 



the employer from the 
which he has paid for and 
has undertaken to give," 

? v, Sutphen, 197 App, Dlv. 

63 NY8 664. (2) "The act 



fault of the 



lyers' liability 
le law una ueen and should 
rued fairly, indeed liberally. 



luthern Pac, Co., 1 
E 600, I.IIA1916A 



of the state 
N. Y. art. 1, 
dlfflculC, by a 



■ LRANS 162, 



16 N. Y. 614, 109 
OS, AnnCa8l916B 
' the legislature 
Is expressly de- 
the limitations 
Itutlon, (Const. 



t V. Burger, 216 N. Y. 644, 111 
361, Anneasl916B 168). to defeat 
purpose ot the constitutional and 
Blatlve provisions." Kelts v. 
ipert, 218 N. Y. 148, 154, 112 NE 

I. AndreJwBkl v. Wolverine Coal 
182 Mich. 398, 303, 148 NW 684. 
Phis statute, being In derogation 



For later oaaei, Cevelopments and abaiVM in the law see cumulative AnnoUtions, same title, page and n< 
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extent of judicial legislation,"' the words eiuptoyed 
must be given their ordinary meaning,'*" separate 
provisions must be conetrued in the light of tbe 
statute as a whole,"" and conflicting provisions reoon- 
ciled as far as possible;' but where the language is 
plain it must be given its evident effect.' Further, 
the constmction given the statute must be coa- 
dstent.* Reference may be had to the report of 

VX EMFLOYMENTB IHOLimED' 

[J 35] The compensation acts vary in their | specific oocupati 
scope from an inclusion of all employments with 
the ordinary exception of farm laborers, domestic 
servants, and casual employees, to a limitation to 



a legislative drafting committee to ascertain the 
correct construction of the language used/ 

Engliali KUthotitiM, while they cannot be con- 
sidered on constitutional questions/ are of value 
on questions of construction in cases of similarity 
between the English act and the statute under 
consideration." 



deemed haiardoue or extra haz- 
ardous, and specifically enumerated,* and they are 
to be construed liberally in this regard,* it being 
sometimes in terms provided that in proceedings 



lOfl NE S57; .. 
DIat. Ct., 12» Mil 
Db Vol 



Martlnelll, 219 Mass. GS, 
"asa County 
Bl NW BIO; 



.S9 App. Dlv. 472, lEB NYS 12; 
Sickles. 1G6 NYS 861, SSG. 



Interpretation, but liberality 



'■ Although the i 



II, 21S Mas 
Tum 



. liberally con- 
-t cannot go outslda 
: the purpoaa of aa- 
- not sranted either 
DlledlyT' In re Mar- 
, 68, eO, 106 NE 6BT. 



Mass. GGO, ] 



7 NE 413- 



219 

e Nichols, 



-J MasB.' J," 6." 104 Nfe 666, 

1»15C 862; Northwestern Iron Co. v. 
Industrial Commn., 154 Wla. B7. 142 
NW 271, l-BAlSlfiA S«fi, AnnCas 
leiKB 87T. 

■"The statute not having been da- 



the 






nation. Us pun . . 

served If plain words are give 

ordinary Blgnl Heat Ion," In n 



,-. ., Industrial L 

Wis. »7, 101, 142 NW 271, LRAISI 
366. AnnCaslSlOB 87T. 
"ThlB act ought to be 

according to the obvious bbi>s« ul hi 
words and . , . eiceptlons are 
not to be read Into Its general provi- 
sions unless required by strong rea- 
sons," Turnqulst v. Hannon, 219 
Mass, S60. 661. 107 NB 443, 

M. Saiton V. Newark DlBt. Tel. 
Co,, SI N. J. L. 86. 86 A 451 [ad 66 
N, J, U 701, 91 A 10701. 

Kenneraon v. Thames Towboat 



Interpreted 



Co., 89 ( 



667, 



I Dlat. C 



ter- 



1916A 436. 

S. State V. Cass County _ 

129 Minn. 166, 151 NW 910; Wendt 
V. Industrial Ins. Commn.. SO Wash. 
11], Ul P ail: Metlen Lumber {^o. v. 
Industrial Commn,. 161 Wla. 
142 NW 1B7. L,RA19]6A -■■■ 
1915B S9T. 

"It Is argued that a literal _ 

prelatlon of a statute should not be 
followed where such Interpretat ' 
would lead to an absurd consequer 
The statute Id question may be 
equitable, but this does not make 
absurd." Mellen Lumber Co. v. 
duatrlal Commn.. supra. 

la] Oonatraotion In taror of o 
■tltatianallty. — "Nor may It [ 



allay a. fear that the v 



sailed. If such part leu la. 



r the 






-a 



terpretatlon of 



"iS! 



It has lonK been the law that, where 

Interpretation of that Kovernmantal 

department having to do with Its 
administration and enforcement la 
entitled to great weight, Qlving 
full force to such a rule and recog- 
nizing It as we have in our previous 
decisions, it does not seem to us that. 
In annwerlng the question auhmltted 
appeal, we find the act so ui 




law requires that the' ordinary Indi- 
vidual and flrin, and perhaps the 
great maas of employers, muat In- 
sure In the Stats fund or othanrlse. 
The law, therefore, should be con- 
strued on the theory that it contem- 
plates Insurance In the State fund. 



Stat 






mploy 






th^ 
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_. Pellet. .. 

Commn.. 162 Wis. 686, 166 NW 966. 

B. Grand Rapids Lumber Co, v. 
Blair. (Mich.) I6T NW 29; Ives ▼. 
South Buffalo R, Co., 301 N. Y. 271, 
296, 94 NE 431, 3( LRANS 162, Ann 
CaBl»12B 166 {where the court said 
of the New York law of 1»10 [L. 
<1»10) c 674]: "There Is, of course, 
In this country no direct legal au- 
thority upon the subject of the lia- 
bility sought to be Imposed by this 
atatute. for the theory la not merely 
new In our system o( Jurisprudence, 
but plainly antagonistic to Ita baalc 
Idea. The English authorities - 



llam< 



. althou 



ta the 
B the 



I the 



gh they — „ 

II MICH uiaclosures of the pater- 
lallam which logically results from 
, universal employer's liability based 
olely upon the relation of employer 
-a employeej and not upon fault In 

\. Grand Rapids Lumber Co. v. 
- fMlch.) 157 NW 2f 



the 



V. Charles Austin i. u.. i-\ 

17, 2B DomLR 833, 9 OntWN _ _ 

lets V. Laplante, 48 Que. BWCC 723. 



. 185; Labbe i 

,. 48 Que "-- 

.. Tramblay, __ .__._ 

Tremblay v. Bait Saint Paul Lumber 
Co.. 46 Que. Super. 203; Duquette v. 
I.a Compagnle de Puipe, etc., Co., 13 
Que. Pr. 3S9; Novloo v. K B, Eddy 
Co., 12 Que Pr, 318; Provost v, Si 
^_i_... Lumber Co., 12 Que, Pr. ESE. 



Oairii 
la] 



UpholT v. Stati 
■Hi ill. 812, 111 «£, 
Keaney. 217 Mass. C. T, 



ndua trial Bd„ 
' 128; In rs 



I compensation ■ 



mded t< 



farm labors 



Ktnfer 



i advantages upon 



8t. 1911, 



. 761, 



Part f,'l 2." the leglalatlvV policy ni 
exempting them from statutory bene- 
fits and liabilities establlahed In addi- 
tion to those of the common law. 
dlBclosed In the employers' liability 
act. St. 1909, c 614, \ 142, has been 
continued In the workmen's compen- 
sation act. A farmer employing 



harm In n 



idertaklng t< 



(Mich.) 169 NW 



, I WestWkly 474. 

employed to work oi 

a perform the work o: 



Shater v. Parke, (Mich.) 



(1) -"Can 



^P& 



argo' ordinarily means the 
ir freight of a ahtp or other 
i; the goods, merchandise or 
ever la conveyed in a veaaal or 
' Tomasai v, Chrlatensen. 171 
Dlv. 284. 2BG, IGE NYS BOG, (2) 



of cargoet 

any warehouse or other 



I loading and 
but to the I 



. platfor 



cargo upon 






Chrl 



of 



•iipra. (t) "'Enterprise' . . . _ 
'an undertaking of hazard: an ardu- 
ous attempt,' <16 Cyc. 1053. and 
cited cases.) Lexicographers define 
an enterprise as 'an undertaking; 
aomsthtng projected and attempted; 
an attempt or project, particularly 
an Undertaking of some Importance 
or one requiring boidnoea, energy or 
perseverance; an arduous or baiard- 
ous attempt, as, a warlike enter- 
prise.' " UnhnfT v. State Influatrlal 

(holding thai the' builiilng 'of'a* o 
crib could not be classed a "~ "' 

the _ 

diseases In particular emplo; _. 

a aurface laborer at the pit head 

Is not presumably engaged in coal 
mining. Scullion v. Cadzow Coal Co.. 
7 BWCC 833. 

Cc] m Britlsli OolninWa the term 
"engineering work" has been held 
earing land from the 



NE 128 
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under them it eball be presumed that the claim I 
comee within their provisionB.'" Even ench a pro- 
vision, however, will not permit a forced construc- 
tion to be given to their wording.^' Where the I 

10. Laraen v. Paine Drue Co., 21B 
N. T. iS2, IIZ HE T2S [all 16» App. 
Dlv. BBS, 156 NTS 759]; Post v. Bur- 

Eer, 215 N. Y. G44, 111 NB SGI. Ann 
aslSieS 158; Powley r. Vivian, 189 
App. Dlv. 170, lEl NTS " ~" 



statute is confined to hazardous employments, no 
employment can be treated as such, unless it is 
by a fair construction of the act declared so to be,'^ 
or has been so classified by a board or commia- 



aen v. Jarvis LlKbteraKa Co., IBS 
App^ Dlv. S68, 163 NYS 391; Kohler 
V. pTOhmann, 187 App. Dlv, 583, 1G3 



I UcQueeney 

Iv. GZB, 153 



^. . . .. Butphen. 167 
App. Dlv. GZl, 153 NYS 554, decided 
at this term of- court, we considered 
the provlalon of the Compensation 
Law declaring a presumption that 
the case of an Injured employee 1b 
within the law and found the pre- 
sumption reasonable from the tact 
that the premium tor Insurance Is 
baae^ upon the payroll of the em- 
ployer, the number of employees and 
the hazards of the different classes 
comprlBlnK each group, that the stat- 
ute, by basing the amount to be paid 
Into the fund upon the payroll and 
the number ot employees, contem- 



plates 



Vk is f 



that I 



mployt 



Sweeney. 

Ids. isf 



enKaged all the 

— employment." Spratt 

:c., Co., 168 App. Dlv. 

!B 605 [aft 216 N. Y. 



isld- 



an employment declared hazardouL 
by this law, hut at times may work 
In a non-hazardous employment. It Is 
rot unreasonable that the Injury 
should be considered within the act 
If the employer falle to show all the 
facts." McQueeney v, Sutphen, 167 
App. Dlv. 528 630, 163 NYS 654. 

[bl 8>t*at of preanmptlon. — "The 
statute furthermore provides . . , 
that In any proceeding for the en- 
forcement of a claim for compensa- 
tion thereunder 'It shall be. presumed. 
In the absence ot substantial evl' 
deneo to the contrary . . . that 
the claim comes within the provi- 
sions of the act. That leglalallve 
presumption is, of course, as opera- 
live and binding In this court as In 
the Commission below. When a 
workman or his survivor asks com- 
pensation tor occupational accident 
under the statute, the presumption is 
clear and sufficient, in Che absence ot 
substantial evidence to the contrary, 
that he was an 'employee' within the 
meaning of the statute and la enti- 
tled to call Into activity its machin- 
ery for the economic distribution of 
(be loHB occasioned by such injury 
among; all patrons of the industry in 
which ho was employed." Rhelnwald 
' Brick, etc., Co., 168 App. 



Dlv. 425, 433, 163 NYS 698. 

11. TomassI v. Christens 
•-- Dlv. 284, IB6, 168 N 



fair 



ni 



sumption raised by s 



I ordinary meaning. It t 



dial one and should be given a 11b- 

out the beneflclal purposes Intended 
to be accomplished by the law"). 

19. Upho» v. State Industrial Bd.. 
271 III. 112, 111 NB 128: TomassI v. 
Chrlstensen, 171 App. Dlv. 281, 1B8 
NYS 905; Aylesworlh v. Phcenix 
Cheese Co., 170 App. Dlv. 34, 15B 
NYS 916; Lyon v, Windsor, 169 NYS 



[a1 Mnlas of aonatraotlon, — "Fli 
the expresa mention of the matt 
embraced In Che several groups n 






ot ejus. 



oral language 
the special language used (Liantry 
V, Mede, 127 App. Dlv. 5B7, 560, 111 
NTS 833; Peo. v. White, 64 App. Dlv. 
390, 392, 72 NYS 91)." Aylesworlh 
" Phcenli Cheeae Co., 170 App, Dlv, 



34, 36, 155 



i 918. 

pravlalona i 

I "Canning or prepara 
food stuns." Ayleswi 



■orkman empli 
liar vest Ice by 

De la Gardelle 
App. Dlv. 617, 153 N 



jured in bottling 



notTnclude 
a sped deal ly to 
company engaged 

Hampton Co.. 16^ 
"""■ 162 {holding 
ef in a hotel 
hough injured 
I of a Unite In 
utton, since the 
1 ordinary prep- 
- '—- '-tulfs for 



(holding empl< _ 
grocery company, In- 

'•■-, not within 

Installation 
light and 



sower lines, dyna 



eluding the' 
dtlifg the 'sai 



claim adjuster, and Invest 

'"' "Longshore work, li 

iding or unloading t 



r hand 



1 any dock, platfoi 

othe'r place of storage 
Chrlstensen. 171 App 
287, 156 NYS 906 {dot 
ragpiri'fli" "trtiri«™ ..«« 



refuse was removed by' 
Gutheil V. New York Cons 

94 Misc. 690, 168 NYS 622 
t Include a range handler or 



chemicals. „^„ . 

:o., 218 N. Y. 252, 112 
1B9 App. Dlv. 838. 1B6 
eludes a general utility 



from whence the garbage 

refuse were carried out to 

jws). <«) "Manufacture 

' roducts, glassw 



In ( 

glass glaaa 
porcelain or 
Dorninger, 17 
NYS 857 [rev 
N. T. 734 mei 
not Include bu: 
ware): McQut 



nakinf 



mtion. 



of buildin 
hoff V 



1, 112 NB 6671 (does 
Iness of selling glass- 
5ney v. Sutphen. 167 
153 NYS 654 (includes 
d beveling glass, or 
f.-glasses of It). (7) 

. repairing. 



ng, malnt 

discing am ^„- 

State Industrial Bd., 271 III, 
aiis. 111 NE 128 (does not Include a 
carpenter engaged by a farmer to 
build a corncrlb); Brown v. Deca- 
tur, 188 111. A. 147 {Includes maln- 

tlon with waterworks plant by city). 
(8) "Operation of railways . . 
street railways," etc. In re Brown, 
169 NYS 1047. 1048 (does not In- 
clude "process server, claim adjuster. 
and Inveslleator"). (9) Ooeratlon of 
' '" — hlghi 






170 . 



helper 



. 133, 155 



pelled by' steam, i 

Md. 382, 97 A 99 
of horse drawn tr 
tlon of vessels, 
vis Lighterage C 
368. 153 NYS 391 
lighter Is engaged in 
continuously from tl 
the end of a round 
the loading and 
craft, as long as 
(12 ( "Operation 
highways, or else 



(Includes drlv( 



the 



unloading of the 
he works on It). 



Dale V. Saunders, 218 
N, Y. 69, 112 NE 571 [alt 171 App. 
Dlv. 628, 534, 157 NTS 1062] (In- 
cludes Injury to teamster while load- 
ing wagon); Coatello V. Taylor. 217 
N. Y. 179, 111 NE 7B5 (Includes an 



ttall In the course of 
Tient, when the horse i 
igalnat Che side ot the 
ifs death). (13) "Pac 



ue." De la Gardelle 
I.. 167 App. Dlv. 617, 
oes not Include i 

Is to distribute meats to the cooks 
__ordered and whose knife accl- 



II, .u3 NYS 16! 
1 butcher or ar 



dentally allpped while 
of mutton on the but 



I his 



1 block, 
groin, . 



i;^-." 



ting In hemorrhage and d„„>..,. 
er V, Prohmann, 167 Ann. Dlv. 
163 NYS 559 (Includes the grind- 
if meat by an employee ot a 
I meat dealer). (14) "Pile driv- 
Mazlarlsi v. Ward, ITO App. 
868. 156 NYS 964 (includes drlv- 



84 Wash. 266, 267. 146 1 
not Include operation ' 
passenger elevators < 
"Storage." Sickles v 
frlgeratlng Storage 



Dt freight and 



accident while going from plare lo 
place inspecting and buying fruit). 
(17) "Structural carpentry?' Bar- 



. Massaro Macaroni Co., 

App, Dlv, 103. 155 NYS 1076 raff 
218 N. Y. 410, 113 NB 407] (does 
not include the employment of a 
carpenter by the hour to erect a 
partition). (18) "Structural carpen- 
try; painting . . . construction, 
repair and demolition of bulldlnga 
. . . plumbing, sanitary or heat- 
ing engrneering . . . covering of 
pipes or boilers." Glelaner v. Gross. 
170 App. Dlv. 37. 40. 165 NYS 946 
(does not Include a janitor Injured 
In putting out a. flag on the roof 
of his employer's building), (19) 
"Vehicle propelled by ateam. gas, 
gasoline, electric. mechanical or 
other power," Sheridan v. P. J. 
Orol! Constr. Co.. 218 N. Y. 633 mem. 
H2 NE 568 [rev 165 NYS 869] (the 
operation of an elevator for a cor- 



and oliangwa In the law see cumulatl- 



lame title, p 






|35J 

sioD authorized to determine such clasBification.'' 
Tbe test of th« nature of emploTment ie by Bome 
decisions held to be the ordinary or predominating 
nature of t)ie employee's duties," while by other 
decisions it is held to be the character of the work 
in which he is engaged at the time of the injury, 
if not outside the scope of hia employment.'^ In 
any event, it must be det«miined by his work, and 
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not by the contractual or colloquial characterisa- 
tion of his duties or position.'^ 

Hazardons and nonhaxudotu anploymente in 
same bonneas. Altiiongh tbe principal business of 
the employer fails within one of the hazardous 
groups, a laborer Bp«cially hired for a nonhazardous 
work, although incidental to such bu^ness or em- 
ployment, does not come within the act." By cer- 



.. Pour Hundred and Tw 

Broadway Co.. 218 N. Y. 632 ir 
- - . „| ^pp 



_ S NB its' ,__ _._ 

SGS mem, IBS NTS S5SJ (ths'opera- 



■ In a loft buL_. 
; Included); WllBon v. Dor- 
~ "■ 112 NK BS7, 



I elevator 1 



Ushm 









Mordecal, 1B6 NY3 85» 

tlon of an elevalor Included); 

Intyre v. HlUIard Hotel Co.. ISK 
NTS SGS (Che operation ot an ele- 
vator Included). <20) "WarehouH- 
Inr" Mlhm V. Hussey, ISS NTS 
8S0 (does not include an employee 
of a wholesaler maintaining; a ware- 
house (or the stoTage of hie ovn 
BOOda). (21) "Work In any shop. 
mill, factory, or other place, on. In 



SCtIO! 



any i 






cal power.'' Boody v. K. & C. Mfg. 
Co., 77 N. H. 208, 210. 90 A 85S, 
LRA1916A 10. AnnCa8l8]4D IBSO 



in a., 
the « 



Intake flume in c 



tord ■mill' 



.pt: 



;e -the 

. -- -- BHnlnff 

a building In which manufncturinK 
Is carried on. It Is, however, often 
used as meanInK a manufacturing 
eatabliahment. and when used in 
thiB sense it Includes all that Is usu- 
ally intended by the plant of a manu- 
facturing- concern; that Is, it In- 
cludes not only the buildings In 
which the work Is done, but every- 
thitiK appurtenant to them"). (22) 
Workshops where machinery Is used. 



Remi 



lider 



, R7. 



Ing. I 



lude a janii 



.,_ ,, Co., 

1G4 P 13E (does not 
.or In an oRlce build- 



injured „ 

walls and the floors of tht 
vator shaft beneath the cage, al- 
though the elevator was operated by 
electricity): Wendt v. Industrial Ins. 
Commn., 80 Wash. Ill, 141 P 111 
(Includes Injury to a carpenter for 
a department store while turning on 
an electric switch to shRr,->en his 
chisel on a Krlndatoni>. In » shop 
used for the repair of Ihe store's 
delivery vehicles and which con- 
tained a power lathe, etc.. operated 
by an electric current). (23) A 
building used Cor the business of 
storing, charging, and repairing elec- 



I whlc . . . 
r others than those who c 



°'ti"J' 



such business Is a fjctory within 
the meaning of B. C. Rev. St. c 2i4. 
Evans v. B, C. Electric R. Co.. (B. C 
i9 WestbR 435, 7 WestWkl] ""■ 
— ) Compensation 



kly .-., 

, , _^ allowed 

under the Nova Scotia Workmen's 
Compensation Act, In respect of nn 

a truck and a team of horses In 
the delivery of the output of the 
factory, although at some distance 
therefrom, the horses and truck be- 
ing a part of tbe factory "plant" 
under tbe extended meaning given 
by I 2 subs 2 to the word "faotory." 
so that an injury "on. In or about" 
any part of the plant Is within the 
statute. O'Toole v. Brandram-Hen- 
dereon. 48 N. S. 293, 21 DonxIiR H3, 

13. Collins V. Terminal Transfer 
Co.. SI Wash. 463. 167 P 1092: Rem- 
snider v. Union Sav., etc., Co., 8» 
Wash. 87. 154 P 1S5: Ouerrlerl v. 
Industrial Ins. Commn., 84 Wash. 
2G6. 14« P 608. 

[a] ZUtutrallon. — The employment 
as helper " - '-' ' - - ■- 



[ Is 



1 the I 



tlon act (S Remington ft B. Code 

II 6604-1—8604-32). enumerating ex- 
Lra hazardous employments, nor has 
It been so classlfled by the industrial 



lal Transfer Co., 91 Wash. 463. 

1117 P 1092. 

14. Gleisner v. Gross, 170 App. 
Dtv. 37, 41. IKE NTS 948; Lyon V. 
Windsor. 1G9 NTS 162. See Larsen v. 
" ■ "- ;b Co., 218 N. Y. 262, 26S, 
_ .76 (where the court said 
hlle It woa "not neceseary to 
attempt to lay down a flnal and uni- 
versal rule on that sublect, we feel 

that where, as !n this case, an em- 
ployee Is Inlured while performing 
- -- which is fairly ■ -- 



12 NB 1 



the 






ippropriate in carrying It forward 
and providing for Its needs, he or 
his dependents are not to be barred 
from recovery because such act is 
not a step wholly embraced in the 

operation which has been made the 
basis of the group In which employ- 
ment is claimed"). 

"The applicability of the enumera- 
tions or definitions of 'employments' 
' ntltled to the protection of 






nined n 



3 of c 



iltallty of the operatic 
ite. If an employee i: 
work falling exclusively 



of tbe atat- 
hlred for 



lllng e:._ ... 

. within one or more of the 
enumerated occupations, his right to 
compensation for Injury In the course 
of his employment cannot fairly be 
made to hinge on a Onding that be 
was, at the moment of Injury, en- 
gaged In an act clearly constituting 



Ihe act. The painter' 

Eensatlon for Injur] 
Is daily trade does 
a showing that he i 
ment applying a 

an employee's duties 
or predominantly wit 
ated employment oi 

■ ■ ■ injured while di 



Ined I 



icaffold. If 
exclusively 






. . of the or- 
mcd fulflllment 
has a rightful 

_ „ .._.jn mls^ befell 

him would not. of and by Itself, 
ordinarily be described by the use 

— -"- 'ogy contained In the 

as the_ doing of work 



fairly i 






of phra 



enumerated In 



fair pur 



ould defeat the 
of the law, and make 
hluge and its benefits 



workable distinctions which would 
inevitably paralyse Its practical 
workings. Where, however, as ap- 
parently here, the employee's ordi- 
nary duties and accustomed scope o( 
activities do not come exclusively 
or predominantly within the cate- 
gory of enumerated employments, 
and only casually and Incidentally 
does he do work fairly falling 
within that category, hie right to 
remuneration must hinge on a find- 
ing that he sustained Injury while 
actually and momentarily doing work 
named In the statute. If the em- 
ployer shows that the employee was 
--■ ingaged when he met with In- 



. he 11 

t under the s 



titled t 



1 though 



he at times did work embraced 



vlthln tbe statute." 



aielsner 



[a] mvittxaMoa. — An employee 
whose principal duty Is to sell 

women's clothing Is not engaged in 
a "hazardous occupation." within the 
meaning of the workmen's compen- 
sation law (Consol. L. c 17) J S 
group 38. merely because, In the 
course of hia duty as salesman, he 
Incidentally goes to the factory to 
obtsJn completed garments. Lyon v. 
Windsor, IBS NTS 162. 

IS. Reploglo V. Seattle School 
Dir- "- ' " ■ 
19- 
dii 



.._. _. 84 Wash. B81. 147 P 

98 (holding truck driver whose or- 
occupation was nonhazardoua 

jured while under orders from his 
superior, engaged In the Installation 
of a dynamo— -a hazardous employ- 
ment). Compara Croteau v. Victorla- 
vllle Furniture Co.. 40 Que. Super. 

white repairing tbe roof of a fur- 
niture factory at which he was 
employed, and was held not to 
have been engaged In tbe work of 
building). 

IS. Gleisner v. Gress, 170 App. 
DIv. 17. IGG NTS 946. 

17. Bar gey v. Massaro Macaroni 
Co.. 218 N. T. 410, 113 NE 407 Jaff 
170 App. DIv. 103, 168 NTS 1076); 
Sickles V. Ballston Refrigerating 
Storage Co., 171 App. Div. 108. 1B6 
NTS 864: Ayiesworth v. Phtenix 
Cheese Co.. 170 App. DIv. 34. 1B6 
NTS SIB; Lyon v. Wlndaor, 169 NTS 



ceased «>ui duipj 
defendant who i 



(1) Where de- 

a building for 
ingaged in the 



under contract, but on various odd 
jobs, he was not In the employ of 
the company In a business declared 
hazardous and his irldow could not 
recover for his death while at work. 
Bargey v. Massaro Macaroni Co.. ITO 
App. DIv. 103, IBS NTS 107S [aff 
218 N. T. 410. lia NE 407). (2) 
Under the workmen's compensation 
act (Consol. L. c 67) I 2 group 89, 
defining the business of storage as 
an extra hamrdous occupation, com- 
pensation cannot be allowed a frull 
buyer for a storage company who 
was Injured when an automobile In 
which he was going from place to 
place inspecting and buying fruit 
overturned, such employee's duties 
not being In connection with the 
business of storage, which Implies 
merely the housing and cai^ of prop- 
erty. Sickles V. Ballston Refrig- 
erating Storage Co., 171 App. DIv. 
108, 166 NTS 864. 

rbl Maonuloa ot ml*. — "The 
Compensation I^w la lo- 
....jnt of a social conviction 
that the risks incurred by those who 
do the manual work of Inherently 
dangerous and " -" ' ' — 

the cost of the") 



made a charge u 
product, without 



requires some of the employes to 
do work defined as 'hazardous.' 
thereby all the employes of that 
business become entitled to the stat- 
utory Indemnity for disabling acci- 
dent. Here again the presence of 
the Indemnity companies as a pre- 
dominant factor In the provision of 
Insurance under the statute has led 
to confusion o" 

brought ... _ 

the statute. Proteci 
ployer acalnst clali 



nilnst clal: 
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tain of the statutes it is expressly provided that 
if any employer, besides employing workmen in a 
hazardous employment, shall also employ workmen 
in employment not extra hazardous, the act shall 
apply only to the extra hazardous departments and 
employments and the workmen employed therein.'^ 
Under snob a statute it is immaterial which ie the 
principal, and which the incidental, business." 

Federal act. All civil employees of the United 
States are within the operation of the act of 1916.^ 
The prior law, originally enacted in 1908, applied 
to manufacturing establishments of the United 
States, arsenals, navy yards, construction of river 
and harbor or fortification work, or work in the 



reclamation of arid landsj and to work under the 
Isthmian eanal commission, the bureau of mines 
the forestry service, and the lighthouse serviee.*^ 
Engliih acta. Under the act of 1906 all employ- 
ments are included." The original act of 1897 ap- 
plied only to employment on, in, or about a rail- 
road, faotory, mine, qatury, or engineering work, 
and to employment on, in, or about any building 
which exceeded thirty feet in height, and whiim 
was either being constructed or repaired by means 
of scafHolding, or being demolished, or on which 
machinery driven by ateam, water, or other me- 
chanical power was being used for the purpose of 
the construetion, ref>air, or demolition tneieof." 



.dartaklRK 






ba« beconiB _ ... 

of the Insurance carrtar. Tbe 
ployar 'Insuroa' himself aBalnst 
clAjnia by hlH employfj 
what their pr'--'--' -- - 

Yet this fact 

clal legislation broadenliiK the i 
tory purpose." Lyon v. wlndso 
NTS lef. 167. 

18. Wendt V. Industrial 
Commn,. 80 Wash. Ill, 111 P 

'- - -jalnei " 



bulldlnes for the owners. Including 
the colleptlon and disbursement or 
rentals, but who, as & department 
of that bUBlnesa, employs a main- 
tenance force, IticludtnB painters, en- 
glneerB, and ar carpenter, la subject 
to the payment of premiums to the 



; [L. (1911) p 345], 



MaEiarlsl v. Ward, 110 App, Dlv. 8«S, 
IBS NY8 984 (where It was held that. 
"" ■ employee was engaged '" 

rlai'tSar, at *« 
ho was performing- an act ir 
proximately Incident to the 
of the plllnB than to the drl- 
"T the employer j..--- 



K." 






or small, as an extra 


haiardoufi 


bustn 


ess within the meanlnR and 










woulTljome within 


the class 


deslenated by the act, a 


d be entl- 




o the protection o 
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L. 7<l o «68). 
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Act May ao, IflOa (36 U. 8. St. 




EGE). amended by acts Febr. 31, 


1909' 


35 U. S. at. at L. 8 


48). March 


4. 19: 


1 (38 U. S. St. at L. 1 


621. March 




12 (87 D. S. St. at L. T4>. July 



Labor 117. 



20. (t) Sawmill 



where bank notes 
tiflcates are made. 
Sol. Dept. labor 

at which lumber is 

dressed and shlnglea are made, 
re Herron, Op. Sol. Dept. Labor 124. 
(E) Army quartermaster's depot at 
which cloChlns and tents are made 
(employee entitled to compensation, 
although not engaged In manufac- 
turing operations). In re Nicholas. 
Op. Sol. Dept. Labor 126. (8) Black- 
smith shop at which tools, etc.. are 
made and repaired. In re Fenton. 



Op. Sol. DepL Labor 127. (T) Elec- 
tric light and power plant of an 
eieoutlve department at which Ice Is 
also made. In re Pyrah, Op, Sol. 
Dept. Labor 1S9. (8) Mall bag re- 
paTr shop of poHt-olQce department 
at which a variety of mail equip- 
ment Is made. In re Kennedy, Op. 
Sol. Dept. Labor 131. (9) Mechani- 
cal plant of Smithsonian Institution 
at which steam power and electric 
light are generated and museum 
furniture, etc, made. In re Strong. 
Op. Sol. Dept. Labor 138. (10) Car- 
penter and machine shop connected 



vlth Indian 






Military 






shop Tn the quarter- 
at tLe United States 
ny. West Point, N. Y. 
, Op. Sol. Dept. Labor 

[b] VUeea held not to be masa- 
faetnrliu' estahllsliinHitB. — (l) Local 
office oi weather bureau at Detroit, 
although a printing press Is there 
operated. In re McAllister Op. Sol. 
Dept, Labor 121. (2) Lighthouse 
tender, a vessel attached to a light- 
house depot and used In transport- 
ing workmen and supplies and In 
the placement and upkeep of aids 
to navigation. In re Lambert. Op. 
Sol. Dept. Labor 122. (3) Naval ob- 
servatory. In re Lamkln, Op. Sol. 
Dept. Labor 128. (4) A laboratory 
used only for making tests of ma- 
terials. In re Melaaner. Op. Sol. Dept. 
Labor 131. (E) Aqueduct and nitra- 
tion plant which collects, purifies, 
and delivers city water. In re 
Schlosser, Op. Sol, Dept. Labor 133. 
"" Storekeeper gauger of the '~ 






In r 






Labor )27. (7) 



ce Is 
. Op. 1 



n manufacturing „„ 

In re Felt Is, Op, Sol. Dept. 
123. (I) Hauling and truck- 
B from car lo dock by laborer 
y quartermaster's department 
work In or In connection with 
labllshment. In re 



l.jihor 



15S. 



ardona Brnploynii ._. 

helper, working In cooking .. 

In re Jones, Op. Sol. Dept. Labor IBB. 
(2) Clerk employed at a ROda foun- 
tain tn a store, under tbe reclama- 
tion service. In re Arnold, On. Sol, 
Dept. ■'-'"•' '" 

tdons emplaTmi 

teamster In 

n re Thompson, Op. Sol. Dept. Labor 
6B. (2) Hospital orderly in attend- 

mce on persons violently Insane, 
n re Small. Op. Sol, Dept. Labor 
01. (3) T.,aborer with a gang at 

rork clearing ground, using a 



In 



Dept. libor 170. (6) Plumber and 
tinner working on roofs and stacks. 
In re Thennard, Op. Sol. Dept. Labor 
1B7. (6) Policeman in Imhmlan 
Canal Zone, In re Golden, Op. Sol. 
I>ept, I*bor 169. (7) Time Inspector 
required to attend men occupied in 
actual construction work of Isthmian 
canal. In re Van Slttert, Op. Sol. 
Dept. Labor IBS. (8) Water boy 
serving water to men employed In 
actual construction work of Isthmian 
canal. In re Qarsla, Op. Sol. Dept' 



[f] latliinlaii i 

Cemetery laborer t 



1 Carney, Op. Sol, 



attendant performing the manual 
service usual about a hospital. In re 
Renwiok. Op. Sol. Dept. Labor 172. 
(1) Janitor rendering ■ervlces chiefly 
of a domestic character. In re Jar- 
vis, Op. Sol. Dept, Labor 174, CB> 



i, Op, Sol. Dept 



Labor 162. (8) Laborer I 
hall In the quartermaster's depart- 
ment. In re Travlso, Op. Sol. Dept, 
Labor ISl. 17) SiKvenicer occupied 

ing It 

Gill. Op, Sol. 
Soytlieman In 

_ „ ig gang. In re Mlgel„, 

Op. Sol. Dept,T:*bor 182. (9) Store- 
room clerk. In re Innlss, Op. 8oL 
Dept. Labor 180. (ID) Telepbone 

Dept, Labor 1 
delivering wa 
gangs, rn re 

Bl. 8t. '< Edw, Til e Bl; 20 Hals- 
bury L. Eng, n 15(, 

33. St. SO £ «1 Vict. I 



. have been construed in 

the following cases: -(l) Railway, 

■ ■ ■ - CO., [IBO^J 






. ■^. „. .00, 2 ^CC 47; Mflner 
Great Northern R. Co., (1900] 1 Q. 1 
796, 2 WCC Bl; Fulllck v. Evan 
etc., Co., 1 WCC 164. (2) Factor 
Wrlgley v, Whlttaker, [1902] A. i 
299, 4 WCC 93 Caff 84 L. T. Rep. I 
S 416, 3 WCC 61]: Handford .. 
r-larke, (19077 2 K. B. 409, 9 WCM 



87; Smith 






Co., U90S] 2 K. B. 27S, I WCC TS; 
Spacey v Dowlals Gas, etc, Co,. 
tlBOB] 2 K. B. 879, 8 WCC 29; Dyer 
\ Swift Cycle Co., [1»04] i S, B. t<, 
6 WCC T4; Barrett v. Kemp, [1904] I 
K. B. B17, 6 WCC 78; Stevens v. Gen- 
eral Steam Nav. Co., [1903] 1 K. B. 
890, 5 WCC 96; Law v, OrsliBm. 
[19011 2 K. B. 827, 3 WCC 131; Car- 
rington v. Bannister, [1001] 1 Q. B. 
20, 3 WCC 148; Francis v. Turner, 
[19001 1 Q- B, 478, 2 WCC 01: Hall 
v. Snowden, etc, Co.. [1899] 2 Q. B. 
136. 1 WCC 73: McNIcholas v. liaw- 
son, (1899] 1 Q. B. 778. 1 WCC 80; 
Doswell V. Cowell, 96 L. T. Rep. N, S, 
38. 8 WCC S3; Morgan v. Tydvll En- 
gineering, etc, Co,, 1 BWCC 78; Har- 



.rlaMl 



M, OeTalopmButs i 



n the law see 



Annotations, same title, pace an^ t" 






WORKMEN'S COMPENSATION ACTS 
Vn. EMPLOYEBB WiTUlH DTFEHT OF ACTS 



[C.J.] 45 



[t 36] A. OUoeB of Emplttjerg Intended. The 
qaestion of what employers are within the opera- 
tion of a compensation act dependa on the fair 
construction of its terms." Under an elective act, 
where the l^slative intent to the contrary is not 
appar^it, an employer of a class not subject to the 
operation of the act may nevertheless elect to come 



under it in whole or in part.'* The fact that the 
abrogation of common-law defenses aa to railroad 
companies by a compensation act includes only shop 
and office employees does not prevent a railroad 
company from accepting the act as to all of its 
employees." 

An infant may be liable aa an employer to pay 



rlBon V. Ooeuilc Steam Nav. Co., i 

WCC 82; Powell v. Aaton, 7 WCG 77: 
~ Drury Lane TheatrCj^jt 



<_u., 2 WCC 6J: Watklnauii v, i,iuu..i^ 
1 WCC JS7; Medd v, M&clvcr. 1 WCC 
78. (I) Mine. EUlBon v. IJonKden, 
18 T. L. K. 48, 4 WCC 19; Turnbull 
V. I^anibton Collieries, " ~ ..^ 

(1) BnKlneerlnB work. 1 
etc., Co., [IBOBT A. C, 12 I 

[aff 11905] 2 K. B. Ht, 
TuUock V. Wayjood, [I! 
t£l, S WCC 7Z: Bocer [ 

Corp.. [1J06) 2 K. B. 83!, . . ; 

AUtlnBon v. Lurob. [1901] 1 K. B. 



SS'i.EWCC 106; Fletcher v. London 
United TramwavH, [1902] 2 KL B. 2S9, 
4 WCC 71; WrlKley v. BaKlay. [ISOlJ 
1 Q. B. 7»0. STl^CC 61; RImmer v. 
Premier Ga» EnBine Co., 97 L. T, Hep. 
N. S. 2tt, 9 WCC BS; ColoB v. Ander- 
Bon, 21 T. L. R. 204, 7 WCC 86; Coa- 



«S; Murphy v. O'Donnell, 8 <PCC 70; 
DttvlB V. Aerated Bread Co., 8 WCC 
66; Rochester v. Whltlnsr, S WCC 91; 
PattlBon V. Whlcej 8 WCC 61; Lord 



i WCC 87; McGregor 



4 WCC 47 fall 3 WCC 87]; 
" ■- ■ -1. llBf"" ■ " " •■ 

" .tioiioway, iiom 

D. (V. 1 in-v, o9: McOreBor v. Wrlgh 

5 WCC 121; McGrath v. NollI, 3 WO 



Prltchard. l:i»001 l Q. B. Soo, 2 WCC 

-■ -llllnBa V. Holloway, [1S99J 1 Q. 

1 WCC 69- McOreRor v. Wrjljht, 



iiBwLuu, bh;.lCo., [189^] 1 Q. O. .Ul., 

1 WCC 62; WaEBtafl v. Perks, 87 I.. 
T. Rep, N. S. lift. G WCC 110; Ward- 
roper t. Tawse, 7 WCC 87; Frid v. 
Penton, 2 WCC 66. (8) Repair. Mc- 
Cabe V. Jopllni, etc., Travelling 
Cradle, [1»04] 1 K. B. 222, 6 WCC 
100; Dredge v. Conway, [1801] 2 K. 
B. 42, ] WCC 104; Wood v. Walsh, 
[18591 1 Q. B. 1009, 1 WCC 68. (9) 
Scaffoldlni, Hoddfnott v. Newton, 
etc., Co., [1801] A. C. 49, ! WCC 74; 
' O'Brien v, Dobble, [1906] 1 K. B. 346, 
7 WCC 68; Crowthar v. West Hiding 
Window CleanlngCo., [1904] 1 K. B. 
232, 6 WCC 72:^lvln v. Woodward, 

U90S1 1 K. B, 838, 5 WCC 90; 
arahall v. Rudefortti, [1902] 2 K. B. 



. Brook, [1900] I Q. B. I 



.. ,. _. .1 WCC 

•8; Ferguson v. Oreen, 83 L. T. Rep. 
N. S, 481, ) WCC US: Fletcher v. 
Hftwley. 21 T. L, R. 191, 7 WCC 74; 
McQrBBOr v. Wright, ! WCC 121; 
Stack V. CounBell, 1 WCC 133. (10) 
Other mechanical power. Wllmott v. 
Paton. [IS02] 1 K B. 237, 4 WCC «E; 
Mellor V- TompkloBon, I189S) I Q. U. 
374, 1 WCC 57: Bennett v. Alrd. 1 
WCC 138. (11) Public building. Mtle 
Bnd Cuardlane v. Uoare, ri90ll 2 K. 
B. 483, 5 WCC 100, (12) Warefiouee. 
Green v. Britten, [1904J I K. B. 360, 
8 WCC 82; Weavlngs v. Kirk. fl904] 
1 K. B. 211, 6 WCfc 9E: Moreton v. 
Reeve. 97 L. T. Rep. N. S. 63, 9 WCC 
72; Bucklngfaain v. Pulham, 21 T. L. 
R. Bll, 7 WCC 79: Burr v. Whiteley, 
19 T, L. R, 117, S WCC 102; Halns- 
borough V. Balll, 18 T. L. R. 21; 
Evans v, Wilson, 1 BWCC 148; Carter 
V. Shipway. 8 WCC 17; Johnton v. 



London General Omnibus Co., 7 WCC 
1(3: Adams v. Great Western R. Co„ 
8 WCC 87; Smith v. Turner, 3 WCC 
141; Tench v. Fish, 3 V""' ■"" "1) 
Iron mill. Johnson v □. 

Omnibus Co,, 7 WCC 1 ?- 



building yard 
[1900] 1 Q. B. .... 
Dock. Houldor Lli 



498, 2 \ 



WCC 95; 
llBOOJ 1 Q. B. »ai, i ■ 
era v. ChamberB, [189! 
1 WCC SliHalne v, J- 
R. 627, 3 WCC 136; Du; 
1 WCC 78. (16) Whi 
Campbell, 11904] 2 K. 
54; Ellis v. Cory, [19C 
4 WCC 62; Haddock i 



laddock, [1906] 2 K. B, 869, 8 WCC 
OB. (18) Near. Streeter v. Courtney, 
6 WCC 123. (19) AbouU Pnnn V. 
Miller. [1900] 1 4 B. 788. 3 



" (l^i 



Lovvth ,, , , - „ -. 

1003, 1 WCC 46; Powell v. Brown. 
[1899] 1 <J, B, 157, t WCC 44; Wood- 
ham V. Atlantic Transport Co., [1899] 
1 Q, B, 15, 1 WCC 63; Spencer v. Har- 
rlBon, 1 BWCC 76; Owen v, Clark, 3 
WCC 170. 

[b] nu aot of ISOO, extending tbe 



■.JIJ 



147; faylor v. JoneB,' 1 dwCC 3; 
Grant v. Ward, 7 WCC 128; Bolt v. 
Heywood, 6 WCC 161. 

a*. See statutory provisions; and 
Bayon v. Beckley, 89 Conn. 164. 93 A 
139 (holding that, under workmen's 
compensation act [Acta (1913) a 138] 
pt A j I, Bbolieblng tn an action for 
personal injuries to an employee the 
defenses of contributory negligence, 
negltgenoe o£ fellow servants, and 
assumption of risk; pt A ; 2 provid- 
ing that i 1 shall not apply to actions 
for personal injuries sustained by 
employees of any employer having 
regularly less than Ave employees, 
by casual employees, or by outwork* 

Iiloyer who shall have accepted pt B 
ot the act; and pt B providing for 



paym 



) In- 



employees In csaea where both 
parlies have accepted the act and 
raised a conclusive presumption of 
acceptance from (allure to give 
notice of nonacceptance, the phrase 

accepted part B of the act," la not 
restricted to employers other than 
those previously mentioned In the 

ployers who regularly employ lesa 
than Ave employees from accepting 
nt B. and such employers are there- 
uhject to the provtalons of pt 

Wlnflold, (KanO 156 
r- ia, \i iwnere the court aald: 
-Assuming, without deciding, that a 
municipal corporation like the defend- 
ant. If employing the requisite num- 
ber of persons In such plant, should 
be deemed to be an employer within 
inlng of the act In question. 
. he held that the testimony 
-I show that 16 pel 



B If they Hive n 
ance); Udey v. 



the 
It mu: 

failed _ , __ 

thua employed. The number could 
not be completed without including 
mere clerical employes in the omce 
of the city clerk''); Kelley v. Hay- 
lock. 1S3 Wis. 326, 167 NW 1094. 
(a} Vnmbm of nnploraes^— <1) 



:r plumber, a carpenter, 



ervant of the plumter who employed 
eguiarly less than five men could 
lOt base a claim for compenaatlon on 
he partnership agency for the 



B killed 
service. 

.'snture, 

,, fact was there 

any estoppel to deny liability. Coady 
V. Igo, (Conn.) 98 A 328. (2) A 
farmer is not brought within a stat- 
ute covering employers of four or 
more employees in a common employ- 

al though regularly recurring, employ- 
ment of more than four employees 
for specific occasions. Kelley v. 
Haylock. 163 Wis. 328, 167 NW 1094. 
as. In re Keaney, 217 Mass, 6, 8. 
104 NE 438 (where the court said: 
"The act Is a practical measure de- 
signed for use among a practical peo- 
Sle. There appears to tie no reason 
□r saying that a farmer may not 
adopt ft If he desires. Any contract 






made by him under its 
. -_.. ._. 1, J On 



objection to his undertaking an Insur- 
ance tor a limited portion of f" — 
If there are those, separable 
others by cla — "" — ' ..--- 



nothing In 



and deflnltlon. 



her reason, there Is 
I reasonably inter- 
so" T Compare Bayon v, Beckley, 89 
Conn, JG4, S3 A 139 (holding that the 

{1913> c 1J8J pt l" 
videa that every em 
'ng pt B shall be It 



!n accord ai 
ishes f 
noRllgei 



Ing pt B 



i 4.. which pro- 

loyer not accept- 

)le (or an action 

..._ ,t A which abol- 

ises of contributory 

, assumption of risk, and 

of fellow servants, _with 



B ther 



s and ei 



int employer 



.-„_,_--ly employ less than Ave e... 
pioyees from the provisions of the 
act, since It will not be presumed that 
the legislature enacted an unjust pro- 
vision merely to compel the accept- 
ance of another unjust provision): 
.=flhafer v. Parke-DavlB, (Mich,) 159 
NW 304 (holding that a company 
which manufactured drugs and main- 
farm for the preparation of 



1 did I 



. by 1 



D be gover 

R, Co. 



46 [C.J.] 



WORKMEN'S COMPENSATION ACTS 



[§§ 36-37 



compensation, pnder & statute making no exception 
in favor of infants or other persons under dis- 
ability." 

[i 37] B. Who Ar« Emplo^erB. The acts quite 
generally define the meaning of the word "em- 
ployer " as employed in their text,*" bat apart from 
such definitions the queatioa of whether a particu- 
lar person stands in the relation of employer to 
one claiming as employee obviously depends, so far 
as the contract of hire is involved, on the princi- 
ples governing the status of master and servant 
generally." The terms "employer" and "em- 
ployee" are manifestly complementary." Where 
an employer seeks to he relieved from liability on 



the ground that the services of the employee have 
been transferred to another, be most show that the 
servant has in fact consented to the transfer of 
his services to the new master, has entered on his 
service, and has submitted himself to his direction 
and control." Where, under the statute, the em- 
ployer must employ workmen in hazardous employ- 
ments which in turn must he carried on for pecu- 
niary gain, the state, although included within the 
meaning of the word " employer," must, in order 
to be within the provisions of the compensation act, 
l>e employing workmen in hazardous occupations 
for pecuniary gain, in like manner as other em- 
ployers." 



and note (bo holding, espaclally In 
view of the fact ttiKt an amendment 
excluding trainmen, section men, and 
linemen from the provlBlonB of the 
act WKB defeated by the leKislature). 

B». Be Smith. »Alta,) 17 WostLR 
EGO, 

SB. See statutory Drovlslons; and 
Western Metal Supply Co, v. Pills- 
bury. (Cal.) 1B6 P19i: Ronso V. Wad- 
dlncton. 87 N. J. L. 335, 94 A 108; 
" — ' . Vivian, 16B App. Dlv. 170. 



iwley V 
i NTS 



a nlel.. _ _ 

/ Hlx atfforent flrmL. 

each acting independently of the 
others In making Its agreement with 
the watchman, tlioy did not compoBe 
a voluntary association employ Ins 
him within the workmen's compensa- 
tion act I 13. Western Metal Supply 
Co. V. PIllBbury. (Cal.) IBS P 491. 

[hi Joist auA seram llaUUty,— 
Where a workman while ensag-ed In 
the employment of a elass merchant 
In renalrlns the roof of a factory 

turers fell from the scaffold on the 
roof and was killed, and his depend- 
ents claimed compensation from the 
grlass merchant and the firm of wool 
manufacturers jointly and severally. 
or severally, or In such proportions 
aa to the court should seem Just, it 
was held that as the act imposed no 
Joint liability the application aa di- 
rected against the two defenders 
Jointly and severallj 



md should b 



missed. Herd 
.. _. . . . „ess.) 870, 

tcl la oaa* of Indnatilal disMuas. 
rnder the Bngllah act of ISOS I 8, 
In case of certain scheduled indus- 
trial diseases due to the nature of 
any employment in which the work- 
man was employed at any time dur- 
ing the twelve months previoua to the 
date of disablement, compensation Is 
recoverable from the employer who 
last employed the workman tn the 
employment to the nature of which 
the disease was due. Such employer 
may. however, be relieved and shift 
the burden to some other employer 
by showing that the disease was In 
fact contracted while In the employ- 
ment of Huch other employer; and 
further, where the disease is of such 
a nature as to be contracted by a 
gradual proeesB, any other employers 
who during the said twelve months 
employed the workman in the em- 
ployment to the nature of which the 
dlneaee Is due are liable to contribute 
"D the employer from whom compsn- 



Is 






., [19IK] 1 K. B. 



Seaton Bu; . .... _ 

766, 8 BWCC 218: Dean v. Rublu 

Pottery, [1914] Z K. B. 213, 7 BWCC 
"'" '■-''■ •'- [1912] 2 



...klSinde\ 
K!''k"'l24, B BWCC" y6"27'Rus"a6i] 
Keary, 8 BWCC 410: Olancy v. Wat- 
son. 8 BWCC S91; McTaggart v. Barr, 
8 BWCC 376; Merry v. MeCrfJwan, S 
BWCC 844; Timpson v, Mowlem, 8 
BWCC 178; Burnham v, Taylor, S 
BWCC B«9; Leea v. Waring. 2 BWCC 
4T4; Greenhili v. Glasgow Daily Rec- 
ord, 2 BWCC 244; Curtis v. Black, 2 
BWCC """ 



Id] 

the employer 



denned by the act. Merrill 



v. Wilson, 11901] 1 Q. B. 86, 3 WCC 
166; Perclval v. Garner, [1»OOJ 3 Q. 
B. 40«, 2 WCC 99: Cobs v. Butler, 
[1900] 1 Q. B. 777, 2 WCC 87; Mason 
V, Dean, [1900] I Q. B, 770. 2 WCC 
91; Stead v. Moore, 2 WCC 98; Her- 
ron V. Charnley-The Rhea Fibre Co.. 
2 WCC 24. 

as. Western Metal Supply Co. v, 
Pillsbury, (Cal.) 188 P 491 (holding 
that under the workmen's compenea- 
tlon act of 1912, t 12 of which de- 
fines an "employer as every person, 
firm, voluntary association, and pri- 
vate corporation who has any person 
In service under any appointment or 
contract of hire, and | 14 of which 
dellnes "emnlovr' ax nvprv npraoTi in 
the eervlc 

master and servant under "civ.'Code 
) 2009, deflnlng a "servant" as one 
who is employed to render personal 
service to his employer otherwise 
than In the pursuing of an Independ- 
ent calling and who in such service 
remains entirely under the control 
and direction of the latter, a night 
watchman who was emnloyed by sti 
different Arms, each acting Independ- 
ently of the other, Is an employee of 

the one on ->• '— >- 

killed while 



1 whos 



irge of hiB 
uiies). uut Bee Kongo v. Wadding- 
jn, 87 N. J. L, 396, 397, 94 A 408 
where the court said: "We are con- 
erned with the meaning of the stat- 
te which undertakes by the Implied 

ract on the part of the employer to 
Dmpensate his employe In a speclRc 
'sy and to a specified amount for In- 



course of the employment, 
therefore, look to the sta 
certain who is intended b 
•employer' and who by 
'employe' ). 

[a] airbv 
hiring and employment 
■- ndatary, in his 



of a 



Inclpal, 
■elation 



been mai]e 



establishes between them 

of employer and empIoyi__ 

tle.i the representatives of the work- 
man. In case of his death by accident 
in the course of his work, to the com- 

Sensation provided In Quebec Rev. 
t. (1909) 9 7322. Demers v, Mc- 
Crae. 40 Que, Super. 122, 

Applltattloas of nle have 
ade to: (1) Engineer On char- 
tered steam tug. MacKinnon v. Mil- 
ler, 2 BWCC 64. (2) Employee of 
relief committee. Porton v. Central 
(Unemployed! Body for London, 
[190»] I K. B. 173, 2 BWCC 296; Gil- 
roy v, Mackle, 2 BWCC 289. (2) 
Threshing machine hand. Reed y. 
Smith, 8 BWCC 223. (4) Employee 
of stevedore. Pollard v. Qoole, etc., 
Co., S BWCC 860. (B) Tailcab driver 
working on percentage. Smith v. 
General Motor Cab Co., [1911] A. C. 
188, 4 BWCC 249; Doggett v. Water- 
loo Taxl-Cab Co., [19101 3 K. B. 936, 
3 BWCC 371; Bates-Smith v. General 
Motor Cab Co., S BWCC 600. (8) 
Mate of vessel engaged by captain. 
Ship Victoria V. Barlow, B BWCC B70; 
Standing v. Sastwood. 6 BWCC 268. 
(7) Member of squad of skilled work- 
men. McCready v. Dunlop, 87 So. L, 



Rep. 779. (8> Coal trimmer selected 
by harbor commissioners and paid 
and Buperlntended by shipping agents. 
Gorman v, Gibson. [1910] S. C, 317. 

KslaUonaMp genaiBUr see Master 
and Servant r26_Cyc 9E6]. 

30, Hongo V. Waddington, 87 N. J. 
L.. 39G, 94 A 408. 

WsMsalty and ■ 






I 38. 



[a] 






9 Infra 



. Erie R. Co., 86 N. 



lachjng tl 
, 216 Mbj 



jiginal 

master or of the person to whom he 
has been furnished, the general test 

of which the person ts In control as 

time stop It or continue It, and deter- 
mine the way in which It shall bo 
done not merely In reference to the 
result to be reached, but In reference 
to the method of reachjni 
suit." Plgoon's " 
63, 102 NE 93! 
tquot Knowlton, .. 

Jacobs, 204 Mass, , , ._ 

392 124 AmSR 648, 26 L,RANS 412}. 
T b ] Venoti Urlng team aad 
drlvsr. — (1) Where the owner of a 
team hired It to another at a Hied 
price per day, which included wagon, 

the employee of the owner. Rongo 
v. Waddington, 87 N. J. L. 396, ll 
A 408. (21 "It commonly has been 
held In cases where a horse and 
driver have been let by a general 
employer into the service of another 
that the driver Is subject to the 
control and therefore Is the agent 
of his general employer as to ttie 

and vehicle." Pigeon's Case, 216 
Mass. El, 63, 102 NE 932, AnnCas 
19I6A 737. <i) That claimant's em- 

Eloyer was requested by contractors 
3 send a teamster to carry and to 

claimant was sent and, while as- 



e sills selected " 






"usual course of business" of the 
contractors, within the workman's 
compensation act (St. [1911] c 761). 
In re Comerford, (Mass.) 113 NE 
460. (4) Where an employer hired 



ployee to another 



B the e 



I the 



.J haul SI 
r liable for c 



nplo) 



Injury 



haul In t 



sustained while loadlni 

nit for the purpose ol ., 

bale v. Saunders, 218 N, 

NE B71 [aff 171 App, Dlv, 528, 1B7 

NTS 1062]. 

[c] Bootrlaa of respondsat np*- 
rtor Is inapplicable. Dale v. Saund- 
ers, 218 K; T. 69, 112 NE 671 [a« 
171 App, Dlv. B28. 167 NTS 1062] 

33. Allen v. State, 160 NYS SB. 

[a] ApikUoatlaii of mla. — An em- 
ployee or the hlghw^ department 
of the state of New Tork, engageil 

as a foreman of a concrete 

Ing maintenance and repair 
a state road on which the a 






For later caataiAaTaloplnsntB and obanfM In the law see 



Ive Annotattons, a 



le title. 



mber. 



WORKMEN'S COMPENSATION ACTS 



IC.J.] 47 



VnX EHFLOTEES WITHIN INTENT OF ACTS 
[( 38] A. Wbo Are Enployeea In (General. The i contract of employment is essential, however, in 
provisions of a componsation act as to the em- ' order that a person may be an employee,** although 
ployees included are to be construed broadly." A I 

iBt. Id re Feni, Op. Sol. Dept. Labor 



NE 431, AnnCaslSlKC 778: I 

I V. Friestedt Underpinning 

App. Dlv. E39, IBT NYf 



3 distinction l>etwi 



SCff.". 



Bnced, healthy 



"the 

Is engaged In a bazardous em 
ment in tbe service of an emp. 

carrying on or conducting the i 

upon the premises, or at the plant. 
or In the course of his employment 
away from the plant of his em- 
ployer." Dale V. Saunders, 218 N. Y. 
69, 63, 113 NB 671 [alT 171 App, Dlv. 
EZ8. 1G7 NYS 10S2]. To same elTect 
Poet V. Burger, 216 N. Y, E44, 111 
NE 3G1, AnnCasl916B IBS. 

[bi Person* Itelfl employaM. — (1) 
An employee of a contractor, who 
had been In his employ for about 
eight months al a dally wage pay- 
able weekly, and who on appearing 
for work one morning a litlle late 
was told by the superintendent that 
he need not work because he thought 
that he had been drinking and was 
not In a lit condition to go to work, 
and who while leavlnK the premises 
tripped and fell and was Injured, 
was a regular "employee" there In 
the performance of his duties as 
such. Klernan v. Frleatedt IJnder- 

6 Inning Co., 171 App, Dlv. 639. 167 
YS 9O0. (2) A shareholder and 
vice president of a corporation la an 
"employee" thereof, within the work- 
inaatloi 



orked ' 






though he was general foreman. 



eckman 



leo NYS 791 



SK. 



Sc. L. Etep. 



AnnCasl9UC 36 



Palace Football 
J, 87. 3 BWCC 63, 
nd note, (6) A 
■ener. McKrill v. 



[c] ^•rsoni lieu not empIoyMi. 

— (1) A lecturer explaining airship 



at exhibltint.. 

British Exhibition, 



B. BSl, 9 WCC ---. ,., 
of a colliery is not a 
Simpson V, Ebbw Vale 
oLcc Bit., Co., [I»05) 1 K. B. 4BS, 
7 woe 101. (4) A rate collector, 
Lennon v, Weuford County Council, 
[191J] 48 I. L. T, 40, 

Id] Meinbert of Uu Koployefa 
(amllv dwelling In his house are ex- 
cluded by the English act. Marks 
V. Came. tl9091 3 K. B. 616, 1 BWCC 
IBS ; McDougall v. McDougall. * 
BWCC 373. 

the English art of ISnS muHt ... ,. 
ployed on a registered British v( 
Bel. Mortimer v, Wisker, [1914] 
K, B. 699, 7 BWCC 494: " 

74, B*BWCf^ 14"7'.'"T^)' Seamen " 
rot Included In the English act or 
m97. Mack v. WIlllamB, 3 WCC 86: 
Williams V. Mack. 6 WCC 113. Con- 
tra Orimn V. Houlder Dine, tlB04] 1 



within 



)12]^"^-^'"- 



the 



nor Is he a memt 



[1913] 134 L. T. J. .- 
[ f ] Peraona hold 
laborers twder federal 
employee designated a messenger 
but engaged In work of the laboring 
„,.__ >_ „ Mulllns Op. Sol. Depf, 



Labor 






orklnf 



work, ^n re Zaclaa, Op. Sol. Dept. 
Labor 62. (3) An employee ap- 
pointed as a special laborer-mes- 
senger engaged on laborer or mes- 
senger work, except when detailed 
to clerical work. In re Adter. Op. 
Sol. DepL Labor 63. (4) A police- 
— — ->- In re Golden. 



Op., 



Labor 68. 



employed to handle, arrange, and list 
stock. In re Crandall, Op, Sol. Dept. 
Labor 77. (6) A BBnltary Inspector. 
Canal Zone, In re Pickett, Op, Sol. 
DepC Labor 80. (7) A storeroom 
clerk. Canal Zone. In re Innlss, Op. 
Sol. Dept. Labor 81. (8) A rodman 
with a surveying party, also Etcting 
■ ■ ■^ ■ Wlt- 



Labor 



89. 



i Hott, Op. ! 



(10) 



["oT. 



_, - Slttert, Op. Sol, 

Uept. Labor 90. (11) An acting in- 
spector, normally a working foreman 
of laborers. In re Keating, Op. Sol. 
Dept. Labor 91. (13) A working 
foreman of laborers. In re Klitie. 
Op, Sol. Dept. Labor 92. (IS) An 
employee designated an inspector 
and without any duty of supervlslor 
or superintendence. In re Baker 
Op. Sol. Dept. Labor 100. (14) A 
rigger and diver. In re Lagerhplm. 
Op. Sol, Dept. Labor 104. (16) A 

Eflot or master of a vessel who per? 
arms labor of a physical or manual 
nature similarly to other members 
of the crew. In re Sturdevant. Op. 
.^ol. DPDt. Labor 106. ili} A mailer 
re performing work In the 

'aters, Op. Sol. Dept. Labor 110. 
(17) A messenger in Uie government 
printing offlce, carried on the clerical 
roll. In re BUett, Op, Sol. Dept. Labor 

surveying party, character of work 
determines status. In re Sanders. 
Op. Sol. Dept. Labor 111. 

[g1 Penons IwlA not artiaana or 
anfler feOeral aet, — (I' 

irK engaged In ottlce work. ] 

cee. Op. Sol. Dept. Labor 61. 

draftsman whose dullea rose 



rects the work of others apd whose 

or executive. In re Little. Op. Sol. 
Dept. Labor 78. (4) A concrete In- 
spector engaged In inapectlng and 
directing the work of others. In ra 
Cunningham, Op. Sol. Dept. Labor 
81. (6) A telegrapher and shipping 
clerk engaged in work of a clerical 
nature. In re Whiteman, Op. Sol. 
Dept. Labi "' — ' ---- - 



B Jones, Op. Sol. 
t. Labor 86. (7) A transit man. 
a Grant, Op. Sol Dept. Labor S4. 



Sol. Dept. Labor 98, 
ant veterinarian. I 
Sol. Dept. Labor 102 



(10) A 1, 

iahor'lOS. (11) A 
Trahey, Op. Sol. 



abor 106. (13) 

iitles involve no manual labor. In 
> Shetler, Dp. Sol. Dept. Labor 108. 
13) A ship's draftsman. In re Rip- 
ly. Op. Sol. Dept. Labor 110. (14) 
matron of an Indian acbool. In 
i Humphreys, Op. Sol. Dept. Labor 
11. (IE) A cement tester and chem- 



34. Conn.— aiblay v. State, 89 

Conn. 682, 93 A 181, LRA1916C 1087. 

N. J.— Rongo V. Waddlngton. 87 N. 



., 80 Wash. 426, 141 



Gibbons, 6' BWCC 722; 
Stan bridge, $ BWCC 668 
— itraet established); Boon 

n. ..A M'^rp'*'' ' 

BWCC_ 36 lj'_ Spurs ». Eld'afslle "l 



BWCC 



(holding 

V. Quanoe, 3 BWCC 1 

of dluardlans, . 

ell V. Gilbert, 2 

:;c 361; Spiers ». Eldarslle 8S. 

2 BWCC 206; Burns v. Manches- 

.-.=., etc.. Mission, 1 BWCC 306, See 

also Williams v. South Wales, etc, 

Football Assoc, [191S] 67 Sol. J. 

'compensation refused to foot- 



ball refer 
Q-ae.' ~~ 



J Que, Super, i 



. Grand Trunk R. 






mplles If 
ide, 



that ther 



provit_, 

il contractual relatior. 

the parties.— that is, an agreement 
to labor for an agreed wage or com- 
pensation," Hillestad V. State In- 
dustrial Ins. Commn,, 80 Wash. 438, 
423. 141 P 913, AnnCasl9l6B 789 



Ing at the same time for difTorent 
employers Is not necesBarlly incon- 
sistent with the relation of master 
and servant between any one of such 
employers and himself. Western 
" — ' "Ipply Co. V. Plllsbnry. (C*l.) 

Ksgallty of oontraat, — A con- 

i.i>i,>;>. of employment to learn to 
operate an electric passenger eleva- 
tor Is not Illegal for the reason that 
iployee has not yet qualified 

Pettee v. Noyes, 

' working 



166 P 4 






(Mini 



167 NW 996. 



[c] Partner.— A 



In t 



i at manual labor and i _ 
impensatlon therefor Indo- 
f his share as a partner Is 
ed to compensation. Bills 
'•"■' ' K. B. 324. 

_ie Brltlab 1 

Act of ISll.— (1 






re land 



In 



Pnpil 



held .... 
ployeea. Re eimpioyment of Mon- 
itors, etc., 6 BWCC N188. (8) 
Curates or assistant curates In the 
church of England are not persons 
employed under a contract of Serv- 
ice, In re Ehnployment of Church 
- England Curatee^__(1913] " "'■ 



guardians and thet: 



(Beers under 



resident house surgeons and clinical 
assistants, and the supervisors of 
the administration of anEeethetica In 
the Royal Infirmary of Edinburgh. 
Scottish ins, Comrs.. v. Royal In- 
flrmary. 6 BWCC N120, (E) Litho- 
graphic artists and engravers en- 
gaged in the correction or the Im- 
provement of half-tone engraved 
plates are not engaged In manual 
labor. Re Lithographic Artists, 6 
BWCC N44. (6)A dairyman's fore- 
man and a tailor's cutter are not em- 
ployed in manual labor. Re Dairy- 



48 [C. J.] 



woAkmen'8 compensation acts 



[§§ 38-39 



it may be either express or implied," or even void- 
able, and the emploj'ee mast have began on such 
emplopnenf A contract which ia illegal as in 
violation of statute will not suffiee." The rela- 
tion originally established presumptively continues 
for a reasonable time or until changed by express 
or implied agreement of the parties.^ Where the 
facts are conceded, the question of the existence of 
the relationship of employer and employee is one 
of law;*" otherwise it is a question of fact, or of 
mixed law and fact." 

Euninss. By some of the acts, employees earn- 
ing in excess of a fixed amount are excluded.*' 
In determining the amount of the employee's earn- 
ings, deductions to which he may be subject must 



be considered," as must extras, althou^ condi- 
tional," or allowances for food and clothing.*' 

Joint advantorer. One who is a coadventurer 
rather than an employee is not entitled to compen- 
sation.** On this principle the English act ex- 
pressly excludes such members of the orew of a 
flshing vessel as are remunerated by shares in the 
profits or gross earnings of the working of such 
vesael." 

Employment secured by false representatioiiB.*' 
Although the employee secured his employment 
through false representations in writing amounting 
to a misdemeanor, be is entitled to compensation." 

[} 39] B. State or Municipal Emplorees. Where 
the city* or the state'' is the employer, the relation 



man's Foreman, B BWCC N7. (7) 
Ministers of Che united methodlat 
church and itiltilsterB, under proba- 
tion, of the Weslevan niethodlat 
church are not amDloyed under a 
contract of service. Re Kmployment 
of Ministers of United Methodist 
Church. « BWCC Nl. 

[el lIan»ohk<>— Under the act of 
1902, workman must be enEayed tn 
manual labor. Hewitt v. Hudson's 
Bay Co., 20 Man. 128, 16 WestLH 
372 (holdlnK sales clerk not a work- 
OS.' Sibley V. State, 89 Conn. eS2, 
"• ' ISl, LRAISISC 1087. 

BvUauoe Ikald to iluiw com- 

-Gove's Case, 223 Mass. 187. 

Ill MS 702 (contract by a father 
for the employment of himself uid 
his Bon); Spooner v. Detroit Satur- 
day Nlgiit Co., 18T Mich. 125, IBS 
NW GGT. 1.RA1916A IT. 

[b] BvUeao* IWia a«t to akow 
ooatract.— Utiles tad v. State InduB- 
irioi Ins Commn., 80 Wash. 43«, HI 
inCaslBlSB 789 (employ- 

R. Co.. 1S6 



I by 1 



36. Kenny \. ^ --.. --. 

Add. Dlv. 497. 600, 1E2 NTS 117. 

"While the relation of employer and 
employee as deflned by the statute 
must have existed at the time de- 
ceased BUBtalned the Injury, it mat- 
ters not whether the employment w*b 
under a contract concedBdly valid as 
to both parties, or under a contract 
voidable at the election of the em- 
ployer, or whetKer the liability of 
the employer for wagve WBfi nxed, 
or determinable under quantum 
meruit." Kenny v. Union R. Co., 

37. Susmik v. Alger LoEElng' Co.. 
7« Or. 189, H7 V 922; Hlllestad v. 
State Industrial Ins. Commn., SO 
~ ■ . 426. 141 P 913. AnnCftBl91BB 

- \nglo- American Doco- 
<I7CC SIO. 

»k,— "The 



789; Perry >, 






, 3 BWI 

'""f "f work. — "The plain - 
it work by the day in an 
room of the defendai " 



ake her 
where ther 






The stairs 
railed on one side for several steps 
from the bottom, the -treade were 
badly worn, and the stairs were In- 
cumbered by large bundles of stocli- 
Ings which had been thrown down 
from the upper floor. The plaintiff 
attempted to pick her way down the 
stairs while carrying her chair, and 
while so doing slipped and fell from 
the worn and unralled treads, racelv- 
Ing the Injuries complained of. . . . 
The claim that because she had com- 
pleted one kind of work upstaiiv ajid 
was going downatalrs to begin work 
for which she was paid In a differ- 
ent way. therefore she waa not, 
while In transit, the defendant's 
seri'ant, does not demand extended 
consideration. If the claim were 
well founded, employers would be 
relea«ed from all liability under the 



if employees. Such is not the law. 
3oody V. K. & C. Mfg. Co., 7T N. H. 
;08. 90 A SB9, LRA1918A 10. AnnCaa 
I914D 1280." Wheeler v, Contoo- 
H>ok MillB Corp., 77 N. H. BKl. GG2, 
163,. 91 A £65 

Bmpiaree ' 



war to aad from 

'"m. "Kemp"" Lewis, (ISHI 3 K. B. 
543, 7 BWCC 422. 

39, Peltee v. Noyes. (Minn.) 157 
NW 995 (holding the employment of a 
minor as a student elevator operator, 
to work under the direction of a 
regulu- operator, not terminated by 
' fact that he operated the elevator 



I the a 



f his li 



40. Kenny v. Union R. Co.. 168 
L.PP, DW. 497, 1B2 NTS """ 



a. Tuttle V. Embury-Martin Lu 
r Co., (Mich.) 1B8 NW S76; SI 



542. 






)S. Co., 6 BWCC 



Jee statutory provlaiona; and 

Reynolds v. Canadian Light, etc., Co., 
48 Que. Super, GOO, 26 I)omLR 237; 
Poucher v. Morache, 46 Que. Super. 
498; Couture v. Grand Trunk R. Co., 
16 Que. Pr. 221. 

43. Williams v. Steamship Marl- 
time, [1916] 2 K. B. 137, 8 BWCC 
267. 

[a) 



jid who is afterward i 



apply and that he is entitled 
his action under the comir 
Reynolds v. Canadian Light. .. 
48 Que. Super, 600j_2B DomLR 



Anchor Line 

4 BWCC 18. 
Bcandrew. {1908] 



C1906] 1 K, B. 
I Y.I.V, .i; Doun V. Hill J BWCC 

Bobbey y. Crosbie, t BWCC 236; 

Kelly V. Miss Evans, S BWCC 916; 
Smith V. Hwrlock. 6 BWCC 63 B 



324, 7 WCC 9 



4 BWCC 106; Carswell v. Sharpe, 3 
BWCC 5G2. 

[a1 A vazt 0WB*r of a vesael may 

regarded as a workman. Carswell v. 
Sharpe, 3 BWCC 6E2. 

(bf avMeuae ItalA not t- -*■ — 



Zodiac Steam Fishing Co., (19141 
K. B. 1039, 7 BWCC 767: Admlra 
Pishing; Co. v. Robinson, [1910] 
.. ^ =.„ .. BVrCG 247: Stephenso 



V. Labrador, [1915] W. ti. 860; CoB- 
tello v. Kelsall, 6 BWCC 480 {app 
dlsm E BWCC 8671; Whelan v. Or«*t 
Northern Steam Fishing Co.. 2 BWCC 
235; Jamleson v. Clark, 2 BWCC 228; 
Aberdeen Steam Trawling, etc., Co, 
V. Gill, 1 BWCC 274. 
48. Wanpresentattona ot ac« sec 






ered death as the 
iry sustained by 
ig out of and in 
mployment 'with- 



le injun 



1 by _lhe willful I 

_ the'lnjury 

results solely from the Intoxication 
of tha Injured employee while on 
duty.' (See I 10.) Conoededly the 
Injury was wholly accldenULl and 
neither exception applies"). 

"The Workmen's Compensation 
Law is not to be read into the con- 
tract of employment as forming a 
part of it and as dependent for its 
enforcement upon the validity of the 
contract of employment. Although 
making the false statements con- 
stituted a mlademeanor, they did not 
render the contract ot employment 
void, but at most voidable at the 
election of the employer, which It at 
no time saw fit to eTerclse." Kenny 
v. Union R. Co., supra. 

BO. Blynn v. Pontiao. 185 Mich. 36, 
161 NW 681: Hornburg v. Morris, 163 
Wis. SI, 16T NW EGS. See Flnlay v. 
Tullamore Union. 7 BWCC 973 
(where the workman was held an 
employee of the municipal guardians 
of the poor). 

[al For axample, partloTtlar stat- 
utes Jiave been held not to 'Wflr f°- 

223 Maf "— 



I Flrem 
era. Dev _, 
11 NE 783. _(2) PoJ. 

B^M 






'. Pontii 



186 Mich. SB, 151 NW 681. 



I. 569, 148 NW 341 (holding that 



vlthin the 

iPt fPuh. / 
101 by 1 ■ ■ 



Is (Ex. Sesa 



No. 



_r pt 1 J 5 thereof. 

aeciBriiiK that the state shall be aub- 
Ject to the provisions of the act. 
and that an employee of the Michi- 
gan agricultural college under the 
1 of the state board of agri- 



culture 1 









' the 



under the act. where the 



m In the ls» see cumulative Annotations, aane title, page and m 
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WOBKMEN'8 COMPENSATION ACTS 



of master and serraat must eziat. Ae to irhetheo: 
particular employees are inolnded depends pecu- 
liarly on the TTordin*; of the act under which com- 
pensation is sought. 

[i 40} 0. ObiUlren or Hinon. Where a ohild 
has not attained the age at which he may lawfully 
be employed in the oeeupation in which he is in- 
jured, he cannot be regarded as an employee withifi 
the provisions of a compensation act. The stune 
rale applies where the minor is working without 
having obtained a permit which, if obtained, would 
have rendered his employment lawful,^ and al- 
though there is no causative oonneotion between 



[CJ.] 49 

the ill^ality of the employmmit and the injary',°° 
bat it does not apply to a minor who is at the time 
of entering the employer's service legally author- 
ized to eng^e in the occupation for which he con- 
tracted to work, but is not permitted by law to do 
the particular woi^ in which be is injured." In 
any event, to permit a minor employee to he re- 
garded as within the meaning of a compensation 
act, there must be proof of a contractaal relation;" 
but it has been held immaterial that the employee 
misrepresented his age," or that the contract is 
voidable by the minor!** 



: voluntarily coma uodei 
t an "employee" 



[al A shetlS iB no 

of the state, within 

comMmBatlon aot (Pub. Acta [1913] 
c 1S8) pi B t tZ, doflnlnB ■'emplovBr" 
and "Bmployee" aa (olFoWH; "*■ 

tloyee" shall mean any person 
aa entered Into or works undei 
contract ot servlae or apprentlceehln 
with an employer, "Employer" shall 
meui any natural pet«on. corpora- 
tion, firm, partnership, or Joint stock 
aaooclatlon, the state, and any public 
corporation within ths state ua' — 
the eervlaea of another for pay; 
Includee also the legal 



V. State. 89 Conn. 882, 
■tiRAlSlSC 1087. 

"' Sea Udey v. Wlnfleld. 



Sibio: 



161, 



_.„ _, (Kan.) 

1G5 P 43 (holding that clerical em- 
ployees In the ofUce of the city clerk 
are not employees of Itie city In con- 
ducting a llebt and water plant, as 
contemplated by { « of the work- 
men's compensation act [L. (1911) 
c ZIB]); State v. St. Louis County 
Dlst. Ct., (Minn.) 168 NW 790; Su- 

Cerlor v. Industrial Commn.. 160 Wis. 
41, 152 NW 16] (holding that St. 
[1913] 92B-17Ia, which was first en- 
acted by U [1907] c 493, and which 
provides that the pork commlsaloners. 
of all cities shall have Jurisdiction 
and control for park purposes over 
the part of the public streets lying 
between the curb and the sidewalk. 

Spues to a city which has not 
opted the general city charteir law, 
notwithstanding the Incorporation of 
the statute Into that chapter of the 
and the prov! 



such city Is therefore liable 
the workmen's compensation law for 
the death of a park caretaJter, re- 
sulting from Injuries received while 
he was mowing the grass on the 
space between t&e curb and the side- 
walk), 

taj; Polloemia^(l) A village 
LTshal In doing police duty Is In 



, ther 






Wis. 441, 168 JTW «S: West Salem 
v. State Industrial Commn,. 162 Wis. 
B7. 156 NW 929. (2) This Is true, 
although he was enforcing- a st&te 
law when Injured, Kiel v. State In- 
dustrial Commn., supra; West Salem 
V, State Indufftrtal Commn,, supra. 
<3) When the statute Includes "every 
person In the service of a . , . 
city . . . under any appointment 
or contract for hi 



Titten 



t Bhal 






elude any offlelal of any . , 

tv . . . who shall have been 

.._ --• appointed for a regular 

.1 of offloe,'' a policeman hoTdIng 

office during good behavior killed in 
the discharge of his duty Is Included. 
State v. St. Louis County Dlst. Ct,, 
(Minn.) IBS NW 790, 791, (4) A 
policeman Is not within the English 
act of 1906. Sudell v, Blackburn 
Corp.. 3 BWCC 227. 

i city Are department has been 
_.,..._ .t- .,1 -aiujt. State 



beld within the ul 



;K£ 



V. at, L*uls County Dlst, Ct„ (Ulnm. 
1G8 NW 791, 

[cl iM^omu, wo^ ~ 
ohaaies. — "By St, 19. 
and towna upon accepiaiim ui lud 
aot may pay compensation 'to such 
laborers, workmen and mechanics' 
employed by them 'as receive inju- 
ries arising out of and In the course 



lersons entitled thereto' i 



andment thereof. 



I, and the question 



a laborer, workm _. 

Lnln« of the statute, 
his Injury !--■ ■■ — "• 

.._ Jan and a m 

a Are company stationed at o 
the engine bouses of ths city ■ 
he was housed when on duty, 
forming the services required t 

position. . . , The CramBrfi r 
statute undoubtedly 



ntended that 
workmen and 
aken In their 
9 which ex- 
~ dlsolpllned 



eludes the trained , _ 

force oomprlsing the defendant's flre 
department. " 



The t 

ie statute that "any p 
to receive from the C" 



town or district the c 

provided. . . . who 

a pension by r 



, city. 



titled t 



-_ of the 

. . ihall elect whether he 
will receive such compensation or 
such pension and shall not receive 
tioth' has [have] not been forgotten. 
But this section Is to be read with 
section 7. which expressly says that 
the provisions of St, 1911, c, 761, and 
acta In amendment thereof 'shall not 
apply to any person other than la- 

. having the ,. _. ._ 

tlon,' We are aeoordlngly of opinion 
that the ruling asked for by the city, 
that the decedent waa not a work- 
man, laborer or mechanic at the time 
of his Injurv and death should have 
been given,'' Dovney's Caae, 823 
Mass. ^70, 111 NE 788. T89. 

B3, Het«el T. Wesson Piston Ring 
Oo^ (N. J,) 98 A 308; Hlllestad v. 
Industrial Ins, Commn,. 80 Wash, 426, 
142 P 91). AnnCa8l9ieB 7B3: StatE v. 
Mayer Boot, etc., Co., 163 Wis. IBl. 
IBS, 1B6 NW' 971 (construing the pro- 
vision of the Wisconsin act Includ- 
ing In the definition of einnloveen 

to work under tiie" la'wi 

[a] Wkwre «Bivl07er la pazest. — 

"The burden of meeting the conse- 
quences of the Injury to workmen Is 
upon the Indur" " 



bring the child within the operation 



Wasaon Piston BJng Co., (N, J.) 38 
A SOS. 

M. Stets V, Mayer Boot, etc, Co,, 
183 Wis, IBl, IBS NW 971, See Hllle- 
stad V. Induatrlal Ins, Commn.. 80 
Wash. 428, 142 P 913, AnnCasl91BB 
7B9 (holding that, under Remington 



child I 






, __ employs a child 

under that age must be prepared In 
all cases to show that he Is employed 
lawfully, and in the absence of such 
showing, as that the superior Judge 
had given the child permission '~ 
work, the law wr' "--■ " 

GS. Hlllestad 
Commn., 80 Wasn, 4isii, I4ii f sia, 
AimCasl916B 789, 

Sfl. Foth V. Macomber, etc., Rope 
Co., 161 Wis. fi49. 164 NW 389. 

G7. Hlllestad v. Industrial Ins, 
Commn., 80 Wash. 418, 141 P 913, 
AnnCaaKlGB 789. 

[a] Bmploymest by pszaat.— "II a 
father Is going to Insist that the 
child Is a woi^man, he should be 
bound by the same rule that the law 
puts upon one who Is of full aget 
and In the absence of clear proof of 
a contractual relation, we are dls- 

Eoaed to hold that a father who puts 
Is child to work at a haaardaus em- 
ployment assumes the risk attend- 
ing such employment." Hlllestad v. 
Industrial Ins, Commn., 80 Wash. 426, 
430 141 P 913. Ann(rasl91«B 789, 

[b] AppreaUoMdilv. — The i ' 



ixlst 



I legally permitted 



. _ for the loss of 

jf the son who has been 

employed by him In violation of a 
positive and equally meritorious stat- 
■■■e." Hllleetad v. Industrial Ins. 
)mmn,, 80 Wash. 428, 434, 141 P 
9i3 AnnCaBl916B 789. 

[b] A oontraot 1>t tk« pannt on 
bebiUf of the child la unavalllar to 



r and servant has been held 
when a minor was Injured 

rvlng an apprenticeship In 
to operate an electric pas- 

ilevator. Pet tee v. No yes, 

IBT NW 996, 

. Erie R._ Co., 87 N. J. 



. . . la t .__ __ 

ploy men t entered into between the 
prossoutor and the plaintiffs Intes- 
tate waa made by mlsreoreBantatlon 
and fraud. In that the plaintiff's de- 
cedent misrepresented his name and 
age to the proseoutor at the time he 
applied for employment and obtained 
It. W« think that the misrepresen- 
tation aa to name and age. In the 
proof, that the prose- 



ibsence of a 



["Lee 

oon tract upon such misrepresenta- 
tion, did not constitute such a fraud 
that It will opeivte to relieve the 
prosecutor from the statutory obli- 
gation to make compensation In a 



t does 



r the I 



- that ther 



the misrepresentation i 



SB N. J. L, 119, 8S A 823 i 
that, In an action by an e 

received while In the course 
ployment. defendant cannot 
the Infancy of plaintiff as a 
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WORKMEN'S COMPENSATION ACTS 



[4 41] D. Employew of Oontrkctor or Sabcoa- 
tractor. The liability of the employer or the in- 
Burer under the provisions of some of the statutes 
extends to the employees of a contractor or a Bub- 
coutraetor doing work for the employer.*" But it 
has been held that such a proviaion eannot be en- 
forced by an industrial conunisBion under a con- 
stitutional provision giving it power over "a lia- 



[§§ 41-42 
' and that the 



voidable by an 



statutory provlsli 
ertore, (Mass.) 113 



Karr, i BWCC 105i 



1918A 318: RlTiRwoo 



S, IT DomLR 202 tallowinfr app 2 

ealLR 263. 6 WeatVkly 912]; Ffft 

. Abraham, 17 Doml.R B6J. 



_.. (1911) 
that, ir aHi__. 
independent c 



to do the sub- 



. . t WOTk. 

If the work were eieculed by the em- 
ployees Immediately employed by the 
subscriber, would be liable for com- 
pensation to the employees, It nhall 
pay such employees any compensa- 
tion which would be payable if the 
Independent contractor were a sub- 
scriber, pt 5 ] 2. deflnlng "assocla- 

the Massachusetta BmpIoyeeB' Insur- 
ance Association, and St. (1312) c 
671 i 17, providing that any liability 



right as the 






s a Hubncrlber, j 
■ ■ ct to tl 

nployee of an ]nde;>ondent con- 
•r makinK clothine for such 



218 Mam. 1. lOS NE 433. LRAISISA 
318. (t) Where claimant's employer 



they were to be used, and claimant, 
a teamster, Waa bo sent and was in- 
jured In such work, he comes within 
the statute (St. [1311] c 781 pt 3 
I 17. If the work was a part of the 
contractor's business. a.nd not merely 
ancillary and Incidental thereto. In 



cipal). in the cou 

purposes of his t 



latlon under this Act 
woicn ne would have been liable to 
pay if that workman had been Imme- 
diately employed by him." Work- 
men's Compensation Act (190S) c BR 
i 4 subd 1. (2) or this section 
Coiena-Hardy, M. R.. has said: "I 
am disposed to think that that Is 



Hockley 
'"thei section 



BWCC 652. 



mployer of the n 






isary that the work bo 
dertafcen for the purpose of the prin- 
cipal's trade or business. DIttmar v. 
Ship V G93. [1909] 1 K. B. 3B9, ! BW 
CC ITS (coal merchants and a lighter- 
man entering Into a contract for nav- 
igation to a branch house of a lighter 
they had purchased are within the 
act); Mulrooney v. Todd. [1909] 1 
K. B, 165, 2 BWCC 191 (munloipal 
corporation contracting for clearing 
away an old building is -■■-'-■- •■-- 
act): p'-- - * 



bility on the part of all anployera, " 
courts must be resorted to. 

[i 42], E. Independent OontxActors. One who 
is not an employee, but an independent contractor 
for the work, is not within the scope of a compen- 
sation act." Where the right to control the manner 
of doing work is reserved, the relation ordinarily 
is held to be that of employer and employee" in 

accident Insurance company Is not li- 
able, under the California Workmen's 

Compensation Law [St, (1913) p 279], 
for Indemnity for injuries suffered 
by an employee of an Independent 
contractor. Injured while superln- 
tendlng the Installation of apparatus 



ne. [II 



816, 518, 2 BWCC 18fl. 



Hayes i 



i (ahipoi. 
illng fa n 



BWCC 134 

the 



130 



n Shipping Co., 6 



. Cunningham, 



the manufactur 



I tne acij: 
BWCC ZST 
employing 

of '"chemlc«rH is 



or which are 
control or man- 

rfsOSj'i'K. B'."667r'i BWCC 2«t. («)' 
It cannot be said that "everything 
which la reasonably necessary to be 
done for ther purpose of a trade or 
business Is worlt undertaker, by the 
Inclpal," Hockley v. West London 






the 



Timber 



(Tl 



It hae 



been held that there _- 

obligation on the part of the princl- 
nal to do the work. Walsh v. Hayes, 
._, ,pj^g employee 



BWCC 202. ,. 
prlnolpal 



Meier v 



DubllT 



Corp., 6 BWCC 441. 

iictlon of the corre- 

if the act of 189T 



see Cooper v. Wiight. [isiiii a, i_. 
a02. 4 WCC 76; Bush v. Hawes, [1902] 
1 K. B. 216, 4 WCC S3; Knight v. 
Cubltt, [1902] 1 K. B. SI, 4 WCC 42; 
Wrlgley v, Bayley, flSOl] 1 Q. B. 
780. 3 WCC 61; Hardy v. Moss, 6 
WCC 68: Wagstaff v. Perka, B WCC 
110, 87 L. T. Rep. N. 8. 110; HajiBon 
V. Great Cent. R, Co.. 3 WCC 152; 
Knight V. Cubltt. 3 WCC 71; Cooper 
V. Davenport-Wlnatanley, 2 WCC 44. 
61. Sturdlvant v. PlUsbury. (Cal.) 
IBS P 222; Carstena v. Plllsbury, 
(("al.) 168 P 218. To same effect 
Western Indemn. Co. v. PlUsbury, 
(Cal.) 169 P 721; Donlon y. Industrial 
Ace. Commn., ((ial.) 169 P 716 (hold- 
Ins that, where one was killed while 
outtinK flrewood at a certaJn price 
ir employment by the 



agent 






1 the land- 
cut from 

ceased fur- 
ng nis own uorKing tools, and 
mining his own hours of labor. 
his compensation depending on 
ctions and mea.iQrement of hia 
, the relatlonof master and serv- 
lld not enlst); Western Indemn. 
, State Industrial Aoc. Commn.. 
) 168 P 1033 (holding that an 



__.. ..Looflnj: Co.. (UJch.) 169 

NW 140; Vamplew v. Parkgate Iron, 
etc.. Co., 11903] 1 K, B. 861, 6 WCC 

Byrne V. Baltlnglass Rural DIst! 
Council, 6 BWCC 666; Simmons V. 



following notes. 

-Under the com- 

(St. [1913] p 284 g 14). 
. — ._ , "'employe," 



ensatlon act 



S that thl _ 

as used In Si 12-36. shall 

every person In the service of an 
employer, as defined by t 13, under 
any appointment of contract of hire 
or apprenticeship, a "contract of 
hire" means a contract tor pe^'sonal 
services. Western Indemn. Co. v. 
Pillabury, (Cal.) 169 P 721. 

•3. Thompson v. Twlss, <Conn.) 9T 
A 328; Tuttlo v, Embury-Martin 
Lumber Co., (MlchJ JBB NW 876: 
Slate V. St. Louis (bounty Dlst, Ct., 
128 Minn. 43, IBO NW 211; Powley 
V. Vivian, 1S9 App. Dlv, 170. 164 NY8 
426; Rhelnwald v. Builders' Brick, 
etc., Co., 168 App. Dlv. 426. 163 NYS 
698: Paterson v. IJockhart, 42 Be. L. 
Rep. !*. 

»i] "An tndnandast oontraotor Is 
ned as one who exercises an Inde- 
pendent employment and contracts to 
'- - "' — "' ~'ork according- to his 



Ject t 



lethod and wlthoi 



Is accomplished. The one 
.ble element to his charac- 
independent 



.64; Andrews v. , _. 

■■" Henamer v, Webb. 101 N, Y. 377. 
4 NE 766. 64 AmR TOS; Cunnlng- 



3SS, 



603. 32 AmR 632.) An Indep. 
contractor Is not In any legal 
a servant of his employer, but 
exercising an Independent 

work by his own methods ., . 
subjection to the control of hii 
ploy . . -. 



T^lin 












. A. 666. 48 
au,3. 'I'o same eneot Parrot i 
Chicago Oreat Western R. Co., 
Io«a 419, 103 NW 362; Wllllan.„ ., 
National Cash Register Co., 167 Ky, 
836, 164 8W 112: 'Wood Uast, A Serv. 

1 424; Thot •' 

Powley V. ■ 

174, 164 NYS 426. 

[b] Oontnl unst 1m oonuiUta, — 
"It Is true that many authorities 
specify 'control' of the person per- 
forming work as the means of dif- 
ferentiating service from Independent 



Forlatsroaaaa, asTslopinentiand olwiifss in the law si 



le title, page and n 



i 42-43] 
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analogy to the rule goveFDinf; the liability of the 
employer for the negligence of his employee."* 

[4 43] F. OaBDal Empb^ees. The oompensation 
acts commonly contain provisionB designed to ex- 
cept from their proviaions mere casual employees.^' 
These provisions vary somewhat in wording, how- 
ever, entailing corresponding difCerences in oonstruc- 
' tion.*° The English act excepts from its operation 
those whose employment is "of a casual nature and 
. . . otherwise than for the purpose of the em- 
ployer's trade or busineBs," and this language is 
adopted by some of the acts in the United States. 



Under other of the statutes in this country, bow- 
ever, the exertion is of those whose employment is 
"both casual and not in the usual course of the 
trade, bu»iiess, profession, or occupation of [the] 
employer," Under acts of the first class the de- 
termining point is the nature of the service ren- 
dered, while under acts of the second class it is 
the natnre of the contract of service.*' K the em- 
ployment is for the purpose. of the employer's trade 
or business, it is, although casual, within the Eng' 
lish act^ and those patterned after itj" but under 
the acts of the second class referred to the em- 



PlllBbnry. 
pftymaiit 



I. by t 






rather than fay t 

Rloyee to an employer, fuid not of an 
idependent contractor with his con- 
traetee." Thompson v. Twlsa, (Conn.) 
S7 A 328, I3i. 

Id] VinMDJi luia (mployaaB. — (1) 

by the piece for tlmfaar cut and pre- 
parei!, boarded at an agreed price, re- 
quired to cut the timber according 
to directions, and aubject to dis- 
charge at any time. State v. St. 
Louis County Diet. Ct., 128 Minn. 43, 
IBO NW 2H. (2) Painter by trade, 
who had occasionally done work tor 
the employer, who was paid a lump 
sum for a Job of painting on the em- 

floyer's plant, done under a no n tract 
1 writing containing 






needed 



-nlahed the 



indertak- 

DOlS 



lallty a 
i furnlF 
id did tl 

Kaged by defen 

furnished by defendant with the ex- 
plosives and most of the tools re- 
quired, who kept a team of horsen 
and worked aometlmes with his team 
and at other times without It. who 
on part of the work waa given the 
privilege of getting such help as he 
-—• •— — '-hlng tlioao that defend- 

would furnish, and who, 

:. hired the men he used on the 



Irregular tlm 
hia 



9 himself paid by the day at 



Bceived 
n work 



nothing In addition to his owi 
and no profit on the man's 
whose completion of the worn was 
Indefinite because defendant was con- 
stantly adding to it, and who em- 
ployed on a part of the work one 
who was paid directly by defendant, 
was an 'employ*.' and not an 'Inde- 
pendent contractor,' " Thompson v, 
Twlsa, (Conn.) 87 A 328, 329. (4) 
Person hauling logs at fixed rate per 
thousand feet, furnishing and car- 
ing for hIa own horses, and living 
at home, but whose work was limited 
by the right of the employer to term- 
inate It at any time and * 



erlod ( 



. the 1 



Ing and the unloading 
under the control of tne company 
both as to time and place. Tultle v. 
Bmbury-Martln Lumber Co,, (Mich.) 
IBS NW 87B. (B) Manager of dairy 
farm. Roperv. HusEey-Freke, [131S] 
i K, B. 324, 8 BWCC 804. (B) Per- 
son hired to break stones st fixed 
K'Ice per ton. Ryan v. Tlpperary 
orth Riding County Council, 8 BW 
cr 415; Boyd V. Doharty, 2 BWCC 
2BT. (7) Miner digging coal at fixed 

Erlce per ton and doing his own tlm- 
erlng. Cangreme v. Alberta Coal 
Min. Co.. (Alta.) 1 BWCC 1020. (8) 
Quarryman with shot firer and gang 
of men working under him. paid by 
the piece. Jones v. Penwyllt Dlnas 
Silica Brick Co.. « BWCC 491. To 
same elttct, Evans v. Penwyllt Dlnas 
Silica Brick Co., 4 WCC 101, 182 L. 



R. BS. <9) Person carting stone 
from quarry and furnishing horse 
and cart. O'Donnell v. Clare County 
Council, e BWCC 467. (10) Parson 
given money to purchase materials 
for whitewashing and paid by the 
piece. Bargowelf v. Daniel, 9 WCC 
142. <U) Plumber making re pa Irs. 
MoNally v. Pltsgerald, 7 BWCC 966. 
(12) Where the applicant had a con- 
tract for a stipulated wage for serv- 
ice as a rental and Insurance agent 

ployer for commission on renewals 
and new business, the employer being 



ntltled 1 



■ the < 



1 time of the applicant 
■ ' r his n 



during business hours, he was an 
"employ as," whether engaged In the 
regular work or under his commis- 
sion contract, all the work being In 
the course of hla employment, Cam- 
eron V. PUIsbUry, (Cal,) 169 P 149, 

[e] VaxBona neM InAapuOmt eon- 
tractora, — (1) Dredge owner hiring 
out with dredge. Fowley v. Vivian, 
169 App. Div. 170, 1B4 NYS 426. (2) 
>__ ...ug furnished teams and drivers 
ntractor, and who received a 
sum per day for the work of 



contractor In directing the drl- 
as to the materlelB to be hauled, 
ern Indemn, Co. v. PlUsbnry, 
) 1E9 P 721. (2) Miner agree- 
begin work at a certain place. 



One 






6 rabbits a, ,. 
onnell v. Galt>raith, 



fixed rate per .. 

. . . Leltoh Collieries, (Alto.) 7 

BWCC lOlT. (4) Person agreeing to 

fixed price per pair. 

" 3WCC 

yawl and crew for "use at pilot sta- 
tion. Walsh V. Waterford Harbour 
Comro.. 7 BWCC 960. (6) Person 
engaging to carry baggage of theatri- 
cal company. Huseroft v. Bennett. 7 
BWCC 41. (7) Person agreeing to 
cut down certain trees at so much 
per tree. Curtis v, Plumptre, 6 BW 
CX; 87. (8) Person carting stones 
but under no obligation to do the 
work at any (articular tlma. Ryan 
V. Tlpperary County Council. B BW 
rc 678. (9) Person furnishing horse 
for use In hauling logs at fixed price 
per day but with option as to work- 
ing personally or sending some one 
in his place. Chlsholm v. Walker, 3 
BWCC 361. 

[f] IndspaBdaat contractor acting 
a> smplorr- " ' "•■-— -■ 



for the dredging opera- 
non, out nis employer was obligated 
by Its agreement to furnish supplies 
to the dredge, and such independent 
contractor was Injured while operat- 
ing a gasoline launch to bring such 
supplies to the dredge in the absence 
of a man furnished by the em- 

E layer to run the launch, as to such 
icldental work the Independent con- 
tractor was not such, but. an "em- 
ployee." within the workmen's com- 
pensation law. Powley v. Vivian, 
169 App. DIv. 170, 1G4 NTS 420, (!) 
Where the firm of which claimant 
was a member contracted to attend 
to the glazing of a building, claim- 
ant's personEtl employment by the 
general contractor to oversee the un- 



Jllng of the glass as It arrived 
' additional compensation was not 
der the terms of the contract but 
a Individual labor. Dyer v. Black 
.sonry.etc, Co..(Mlch.) 1S8 NW 9B9. 
». 'Tuttla V. Kmbury-Martln Lum- 
• Co., (MlcbJ 168 NW 875; State 

St. Louis dounty Dlst. CJt., 128 
nn. 41, lEO NW 211. See generally 

-*~ and Servant [28 Cyo IB46J. 



It 



d that, Inasm 

upon the court iioerai 

other deflnltlons, and 

should. In determining who are and 
who are not employees, regard only 



This 1 



.. the Workn 

Compensation Act liberally and 
a view to carrying c"' "" "" 



■Ith 



should discard the wisdom and learn- 
ing of the past In our efforts to de- 
cide what the Legislature Intended 
by the language used. Especially 
should wa avoid all temptation to 
stretch the low to cover individual 
CBSBB where those demanding, com- 

¥Bn nation arouse our sympathy, 
his man to whom compensation was 
given was badly Injured, but we 

eyes to the fact that he was an In- 
dependent c 

Pllfsbi 

see lihelnwald v. Builders' Brick, et 
Co.. 188 App. Dlv. 435. 1B3 NYS B 
(where the court said that In det< 
mining whether the decedent was 
be deemed an "Independent contrti 
tor" or an employee, within the wor 
men's compensation law, decisions 
common law. or under the employe) 
liability 



duty of c 



Lnd precaution a 



s the 
ising 



Co.. (Mich.) 158 NW 9 



I Black Masonry, e 



87. Blood V. State I 

. SO Cal. A. 27 , 
Thompson v, Twjss, 



__ _... . BWCC 
Monesterevon Oen. 
— 83; Smith v. 



-- , ,--- , - -. ,-- n.) 

97 A 828; In re Gaynor, 217 Mass. 9S, 
104 NB aZ9, LBA1916A 388. 

«8, Hill V. Begg. [1908] 3 K. B. 
802, 1 BWCC 32(1; Cotter v, Johnson, 
5 BWCC B68; Tor"h- v Bnmtni-rt K 
BW(X; 33B; Blvth 

476; Johnston v 

Store Co., 2 BWCC _ 

Buxon, 84 L. J. K. B, 697; Bullock 
Graves, [19121 47 L. J. 784; Barge- 
well V. Daniel, 98 L. T, Rep. N. 8. 
2B7. See also McCann v. McDonnell, 
[1918] 47 I. L. T, 228 (where claim 
of plasterer repairing houses belong- 
ing to publican wan disallowed): 
Kelly V. Buchanan, 11913] 47 I, L, T. 
228 (where claim of laborer engaged 
by shopkeeper to repair houses dis- 
connected from the shop was dls- 
allowed). 

la] Ttnda or ImsliMss Is essen- 
tial. Miles V Daws. 8 BWCC S2B; 
Rennle v. Reid, 1 BWCC 334. 

66. Maryland Casualty Co. v. 
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t§§ 43-44 



ployee is eselnded if his employment is casual, and 
the faet that it ia the course of the repalar busi- 
nesB of the employer is immaterial." An employ- 
ment is eaaual within this rule vhen it eomes with- 
out regularity and is occasional and incidental," 
or, according to the test applied by other decisions, 
if it arises through accident or chanoe." Hence, 
where one is employed to do a particular part of 
a service occurring somewhat regularly and with a 
fair expectation of its continuance for a reasonable 
period, his employment is not casual,'^ as where 



employment occurs regularly at the proper season 
therefor.'* Further a pieceworitw employed with- 
out limit as to time," or a person employed for an 
indefinite period by the day,'" ia not a casual em- 
ployee. The mere fact that the employee, under 
direction of his employer, is doing work away from 
his usual place. of employment will not render his 
employment casual." The expression " the nsual 
course of the trade, business, profession, or occu- 
pation " of the employer must be construed rea- 
sonably.'* 



[j 44] A. Eiectdon by Employtr — 1. Necessity. I compensation act must, under the terms of some 
An employer, in order that he may be liable to of the acts, aftirmatively signify his election to 
pay compensation under," or in order that he may come within their operation; and the acts of the 



take advantage of the provisions i 



Ct., 131 Minn, iii, lEG NW 103. 
Where ths development of land 
— "—-ntial, although nr' "-- - 
.8 of the employei 



ther 



of . 



employ- 



Thompson V. TwlBS, (Conn.) 
■ I A »iS. (i) Where petitioner em- 

tloyed a, housa palnler to paint bla 
ouse at a rate per day. petitioner 
to furnish the materials, the em- 
ployment not being for a deflnlta 
period, tnit the work could reaaon- 
ably be flnlahed within twn weeks, 
the contract of employment was 
"casual," and not being In the usual 
course of any bualneaa of petitioner 
the employment was of a nature 
which ia not entitle the employee 
to compensation under the act for 



Ace. Commn.. SO Cal. . 
1140. (4) The employn 
chlnlst summoned to a 
n Job of repairing a 



■Tcluded Iron 
. . atute by the 
I 14 thereof, althoui 



dire 



2T4, 1B7 P 



s of 



modatlon he may have helped with 
other farm work. Maryland Casu- 
alty Co. V. PIllBbury, (Cal.) lEB P 

ni. King's Case, S80 Mass. '-' 
107 NB 969; In " ^-- 
8E, 104 NE: 331 

L. BOB, ° " ° ' 



,[Bj 



ploTmentSi, — (1) A waiter 

day at a neighboring toi 
Oaynor, 21T Maee. Ss. 10 
LRAISIGA aea and not< 
teamster occaalonally hire 

Case, 219 Mass. Z44. ioi 



_e daynor, 217 Mi 

, LRAIOISA 3fiS and 

V, Braiileiro, BO N. J. 

D3S. 



employed 

n. In "a 
NE 3t9, 



of 



220 Mass. 290, 
the excep- 



mploy 



day, Klng-a Case 
107 NE 9E9. 
[b) 

Hon Ol Uttouni 

pealed by St. <: 

the exception la now oi one wnoao 
employment la not In the usual 
course of the trade, bu Bin ess. pro- 
fession or occupation of his em- 
Sloyer." See Cheever'B Case, 219 
laaa, 244, 106 NE 861. 
71. Blood V. State Industrial Aoc. 



',"' an elective I employee subsequent to the accident i 



mpson V. TwiBB, 

331 (where tni 
le Gngllah authorll 
ded that a hard a: 

Compensation Act > 

Jom of this conclUBJ 
our act, the 'casual 



said; 
id fast deflnl- 



'fits 

employment; the employment which 
comes without regularity. It Is In 
this sense the word Is used In our 
act rather than In the sense of an 
employment arising through acci- 
dent or chance, which the Supreme 
Court of New Jersey has held to be 
the true meaning of 'casual' In thia 

I,. 606, 91 A 103!"J: In re Gaynori 
217 Mass. 86, 104 Nr -"" ' " 






the 



iaid I 



I the 



trly I 



liy 1 



ferrlng ._ — __ _ 

regular, 'systematic, 'periodic' and 
'certain'"); Hill v. Begg, 11908] 2 K. 
B, 802, 1 BWCC 3i0; Rllchlngs v. 
Bryant, S BWCC 182; Knight v, 
Bucknlll, 6 BWCC 160; Rennle v. 
Reld, 1 BWCC 324. 

"The meaning of 'casual employ- 
ment' Is best arrived at by consider- 
ing Its opposltes. The words 'regu- 
lar.' 'periodical,' and 'permanent' 
woufd all ba within the Act." (per 
Flti t5.11'bon,__L._ JJ^ ^McCarthy v. 



'■If tl 



t bVcC 279. 282, 



mplo> 



. be 1 



definite 



, If the employm 



7a. Sabella v. BrBstleli 

... 606. 91 A 1012. 
7S, Dyer v, James Black Masonry. 



, Co.. «Mlch. 



.68 NW 969; 
uiieiro, SO N. - ' 
132 (where the < 



tevedore; "The e 



hip was loaded c 



until the 

-- -Jng as hlB 

required for that pur- 

Whlle this class of work was 

constant, depending upon there 

a ship of the prosecutor In 



to respond when called. We think 
this aupporta the finding that the 
employment was not casual within 
the meaning of the word as ei- 
preaaed In the statute"); Dewhurat 
V, Mather, [1908] 2 K. B. 764, 1 
BWCC 328. 

[a] niostratlan. — One employed 



imes Black Masonry, < 

) ISI NW 9$9. 

th V. BuKton, 8 BWCC 196. 

leffer v. De Grotto la, 86 



440, 89 A 92T 
on contract fi 

77". Howard' 



of bulld- 

118 Mass. 
I a person 



TV 



■;Bcr, 



> inquire Into t 



company did r 
aroB •.:BBe, 218 Mass. 404. 408, lOG 
NE 836 (where the court aald: "In 
the present case Howard was em- 
ployed to trim trees and was to re- 
ceive his orders fro" "■■ onmTvonv 
through Kennedy, 
of bis buslnes- — 

right of the 1... .- 

particular tree. He was to receive 
his orders from Kennedy and to 
obey them. At the time he was hurt 
he was doing what he had been hired 
to do. The work was not casual"). 
78. Howard's Case, ilS Mass. 404, 
106 NE 638 (holding that, where an 
employee of a atreet railroad com- 






3^'"iil™ 



e wires of the 
working under 



pany. 



I was out of the usual 

; was engaged In the 
hlch he was hired, had 
no reason to think there was any 
change therein, and there was no 
change of employer). 

7B, Upboft V. State Industrial Bd„ 
271 111, 312, 111 NE 128. 

M. Diets V, Big Muddy Coal, etc., 
261 III, 480. Its NE £S9; Spotts- 



.-llle 



1 Co.. 9 



Kar 






258, 



46 P 6 



chlgar 
I NW 



TJiS 



1. derelopmnita and 



In the law sse cumulative Annotations, 



i« tltre, yaCe and n 
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rial.*' Noi does an.Bleetion by the employer to 
oome under the act after the injury affect the rights 
of the parties.^ Under other of the acts all em- 
ployers who are entitled to come within the pro- 
visiona of the aet are presumed to have done so, 
unless an election to the contrary is filed." Where 
an act is compulsory, there Is obvionsty no provi- 
sion or necessity for an election.^ When the stat- 
ute does not provide how or when an employer re- 
jecting the act may again come under it, a notice of 
rejection is binding until withdrawn." And, unless 
the statute makes a contrary provision, an accept- 
ance of the act once made is good until the proper 
notice of intention no longer to be hound is given.^ 
[i 45] 2. SnfflcieiLcy. The employer's election 
to come wittin a compensation act must be indi- 
cated in the manner prescribed by the act,^' and 
.notice to his employees, if required by the act, must 
also be given in accordance with its terms.^ Notices 
must be posted in order to constitute constructive 
notice, although forms have not been furnished by 
the state, where the statute makes no provision to 
the contrary.'" Actual notice to the employee may, 
however, excuse the posting of notices." Where the 

[a] XannlaBB •rror. — Any 

admitlliiB evidence, In an en 
personal injury action, Chat 

compensation act Uj. [1911! 
was Immaterial, where defen 
mitted that it had n 
under that act. nietK .. _ 
"■ • - , Co., 263 111. 480, 



statute requires the notices of acceptance which are 
to be posted in the factory or other place of busi- 
ness of the employer to be copies of the notice 
filed with the commissioner of indnstrial statistics, 
no question can arise as to the reasonableness of a 
notice in the English language." Under some of the 
statutes the employer 's notice of intention to accept 
the aet must be approved by the board or commis- 
sion intruated with the general administration of 
the aet.°' An acceptance filed after the passage of 
a compensation act but before its taking effect has 
been held valid." The action of the treasurer of 
an employer corporation in filing a notice of accept- 
ance may be ratified by the acquiescence of the 
directors and their failure to disafQrm or repudi- 
ate it.**. In a collateral proceeding at least, where 
an employer is a corporation, the authority of an 
ofQcer filing a statement of election need not be 

Acceptance by recetTsra. Receivers under a gen- 
eral power to manage corporate property in the 
manner in which the corporation might have acted 
may elect either to accept or to reject a compen- 
sation act.** ' 



BiB B 



289. 



i NE 



Maoaialtr I' oidar to p 



.. o PTMIMV* OVU- 

BU>n-Iaw a«f*BB*a see infra I ISS. 

81. Bernard v. Michigan United 
Tract. Co., (Mich.) 15f NW GfiS 
(holdlns that the fact that the em. 
ployee made statements or aucepted 
-mpenaatlon provldr^ '-- - "■ -■ 



brlnt 



the 



3clden 



within 



Shevchenko v. Detroit United 

R. Co., (Mich.) 16E NW 123. 

83. Krleman v. Johnston City, 
etc.. Coal. etc.. Co., 130 IlL A. fllS; 
Qorrell v. Battelle. n:i Kad.' 370. 144 
P 244; Mahowald v. Thompson-Star- 
rett Co.. (Minn.) 158 NW 913; Sex- 
ton V. Newark Dist. Tel. Co., 84 N. 
J. L.. 85, 86 A 451 [aff 86 N. J. U 
701. 91 A 1070], 



, (Moi 



) 166 P 1 



Indust 



{S4a, declaring that the act 
e liberally construed, am 
Codes fl T87B, 7876, deolarii 



)vlded should be 



06. Bateman v. Carti 
Cool Co., 188 111. A. 357. 
V. Big Muddy Coal, etc., 
A. 60!. 



87. See cases 1 



c 50; St. [iSll] I 

ment of Its me 
work. Is sufflciei 
ployeea. and nc 
shop employees, 



s of the employ- 
1 ofUce and shop 



te. Minneapolis, etc., R. Co. v. State 



inder the 



by seotlou 

with the Secretary of State Is not 
required to be In any precise or 
technical form. It does not have to 

::;{ 

If the 

authority of the otBcer which signed 
the statement to make and flle the 
same was not affirmatively shown, 

proved and clearly shown that notices 
to that effect were posted In all parts 
of the defendant's plant long prior 
to the Injury proving conclusively 
that the (5omi>any did elect ttl come 
under the Act and that the state- 
ment was filed by authority." Plait 
V. Swift, 188 Mo. A. 584, BOtt 176 SW 

Mlllvllle Bottle 
L 436 l^afT 86 N. J. 
L,, HBO. VI A lUJl, 1032] (holding 
that a notice posted around the 
works and given through the medium 
of the pay envelope « " '- 



88. Troth V. 
Works. (N, J.) 93 



"P'oj 



"on 



1 presumed 

e be given 

guardian 



) apply 



br^c 



the parent 

minor"); Daniels ,. 

Co., (W. Va.) 88 SE 613. 

ra, Daniels v. Charles Boldt Co,. 
(W. Vs.) 88 SE ei3. 615 (wlrere' the 
court said: "The evidence on this 
plea seems ample to support the fact 
of payment by defendant of all pre- 
miums, dues and assessments so as 
to bring It under the provisions of 
the act, but the evidence shows, and 
It is conceded, that defendant had 
not posted typewritten or printed 
notices as required by said section 
23, Its excuse being that It had ap- 
plied to the state authorities there- 
for, and hn<f not nr rh„ tlm^ nf 
plaintiff's 



received the 



ivlslon for the 



»rge plaintiff with r 



etention by defendant, out of his 
veekly pay envelopes, of the pro- 
>artlon of the premiums chargeable 
o employees under said act. Bat 



we think the prpot was short, i 

very unsatl a factory " 

mitted, and defendant was glvt 



However, the 



the t 






than that ' provided by' 
we think would relieve 

statute la, by the terms 

De Pasquale 



Co., (J 
M. 



k 816. 



Mason Mfg. 

ilgan United 

NW B6S. 

m Mfg. Co., 

not In effect. 



.a the approval o. . 

jr. Nothing further was r 
to bring it Into efTective exit 
:cept the lapse of time. T 
tice in the present case w 
I September 16, 1912. It i 



must be presumed to have been (lied 
by the defendant with the intention 
that It should take effect when the 
act went Into effect on October 1, 
1912." Coakley v. Mason Mtg. Co., 

M. De Pasquale v. Mason Hfg. 
Co., (R. I.) 97 A 816. 

88. Piatt V. Swift, 138 Ho. A. 584, 
176 SW 434 (so holding, where 
notices of such election were posted 
In all parts of the employer's plant 
long prior to an injury, especially 
where the question as to such elec- 
tion was raised by attorneys claiming 
to have a lien on the employee's 

Si. Devine v. 'Delano, 27i 111. 166. 
188, 111 NE 742 (wherj. the Pn.irl 
said; "By the ordei 



lolntlna thes 



situated or found, whether In this 
state. Judicial circuit or elsewhere, 
and to use, manage and conduct such 
buslneaa In such manner as In their 
Judgment will produce the best 
reeulls, and to this end exercise the 
authority and franchise ot said rail- 
road company and discharge all the 
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[4 46] B. Election by Employee. Under per- 
haps the majority of the elective compensation acts, 
the election on the part of the employee is a n^^a- 
tive one, that is, after the raaployer has elected to 
come within the act the employee automatically 
comes under its operation unlesB he gives notice 
that he will not he bound by it.^ His duty to elect, 
however, under the common provisions of the act 
does not arise until he has notice of bis employer's 
election,'^ after which he is entitled to the period 
prescribed by statute in which to elect,"* although 
under certain of the acts the duties of the em-' 
ployer aud of the employee are independent of each 
other, and either will be presumed to have accepted 
the act unless be gives notice to the contrary.' The 
public dut[6B obligatory upon It . ..^- <^r«en 



employee's right to compensation after electing to 
come witbin the act is not aiCeoted by the employ- 
er 's default.' 

Under tbe Arizona constitution* the legislature is 
required to make provision for compulsory payment 
of compensation to workmen for personal injuries, 
but it is also provided that it ^all be optional on 
tbe part of tbe employee either to settle for such 
compensation or to sue his employer, as provided 
by the constitution;* the effect of this is that tbe 
emploj^ee cannot be compelled to elect in advance 
of an injury." Further, the election must be made 
by the employee and cannot after his death be made 
by his personal representative.^ 



and manage and operate said 
roads and property aocordlne tu luc 
requirements of the valid laws of 
the various States In which the same 
are situated and In the same manner 
that the defendant railroad company 
woulil be bound to do If In posses- 
sion thereof.' Obviously, under this 
power the receivers had conferred 
upon them authority to reject the 
.Compensation act without first ob- 
taining a special order of court for 
that purpoHB"). 

fa] KtoalTers luidaE foraln ap- 
pointment. — "A court In a principal 
railroad receivership action has gen- 
eral power and authority over the 
entire railroad system, even though 
parts of It are not situated within 
the district In which the court sits, 
and this authority wll~ ~ 
In other Jurisdiction) 



courts, but also as a rule of utility 
and convenience, resting upon prin- 
ciples of sound public policy. '"" 

ton V. Ore — - " "- ' 

623; Guar 



---, R, 



, ee Fed. 
Co. V. 



,Ta' LBA^B'li4.) wfth- 
. . . . ^ In detail the varloua 
questions raised and discussed by 
counsel on both sides at great length 
on this subject, we conclude from 
the record that It Is satisfactorily 



Johnston City, 



g Muddy ( 

106 NE28 



1»0 111. A. 612; Favro v. Superior 
Coal Co.. 18» 111. A. 201; Shade v. 
■ ■ ■ ■ ■ , Co., 93 Kan. 



Ash Grove Lime, 
26T, 144 P 219: Young v, uvt 
218 Mass. 34E, lOS NE 1; Johns< 
Nelson, 128 Minn. 158, 150 NW 
(Wisconsin act); Harrli 



Hobart 
Minn. J99^ 149 NW «82. 



iZi Fed. 9G0 (holding that 
action based on the Federal i 
ers' Liability Act, where th* 
no ennress agreement under 



required by (he 



Intlff's hoaplta 



,n election by plaintiff 



irther. that the 



jceptance was not appll- 
e, since the compensation act did 
apply to an Injury by negligence 
alned In Interstate commerce). 
] When an •mployei rejects aot, 
employee has no right to elect, 
._ .c. „.._.. . ... .„,, ^ate- 



Coal Co., 188 III. A 



Co., 

, 357; Favro v. Superior 



Mills, 



Woolen 



ninatntian^ 



;t (L. 11911] c 

60) f 1 (St. ri»lBl S 2a9*-8 aubd 2) 
allowed employees thirty days In 
which to elect whether they would 
come under Its provisions, and plaln- 
tllT was injured on the day following 
defendant's election to come under 
the act, It could not apply to him, 
hla contract of employment having 
been made before the employer came 
.der the act, and the thirty di 



wlthlT 
having 



which lie might elect r 



lolen Mills. 162 ^ 
Youi 



. 146, : 



.-t yet 

-? NW 



346. 106 NB t; Mabowald v. Thomp- 
aon-Starrett Co., (Minn.) 158 NW 
913; Sexton v. Newark Diet. Tel, Co., 
84 N. J. L. 8E, 86 A 461 [afl 86 N. J. 
L. 701, 91 A 10701. 

[aj Illnstratlons^The failure of 
an employee to give notice to his 
employer at the time of his contr,act 
of hire that he claims his common- 
right of action, as required by 



1 cat. 

6, renders the 



[1811] "c 76"i) pt": 

the employer gav_ 

was a subscriber under the ac 
required by the amendment 
[1912] o 651 I 18) to pt 4 I 
Young- V. Duncan, 218 Mass. 348. 
106 NG 1 (where the court said: 
an employee desires to avoid thi 
and preSeri-B hlB r-ommon-law rl 

enters the emploj 

when he Is notified of Insurance by 
the employer, or he is held to have 
availed himself of the act"), 

a. Bayon v. Beckley. 89 Conn. 154. 
93 A 138. 

[a] lUnabatlAn. — Workmen's com- 

BBnsatlon act (Acts [1913] c 138} pt 
I 42, which provides that any em- 
ployer who after accepting the act 
shall fall to comply with the re- 
quirements of t 30 as to Insurance 
shall forfeit all benefits thereunder 
and shall be liable as If he had not 
accepted, deprives the employer of 
the benefits accruing to him from his 
acceptance, which are the preserva- 
tion of the CO mm on -la^ defenses In 
case the employee brings an action 
against blm for his negligence, but 
does not deprive the employee of his 
benefit from such acceptance bo as 
to prevent a recovery of compensa- 
tion under the act In a case where 
there was no common-law Hahlllty. 
Bayon v. Beckley, 8* Conn. 164, 93 A 



. . . Infra t 

a. n. I 18 I 8. 

4. Consolidated Arliona Smelting 
:o, V. Ujack, 16 AHa. 382, 139 P 486. 

[a] Oliolae of lemedlea. — " Under 
he laws of Arliona. an 
Injured In the cour 



mployr 



s of redress, e 



I three 



low-servant defense and in which 
tbe defenses of contributory negli- 
gence and aasumptlon of risk are 
^tlons to be left to the Jury. 



. 5, art. 






ployera' liability law, which applies 
to hazardous occupations where the 
Injury or death la not caused by his 
own negligence. Const., sec, 7, art. 
18, (S) The compulsory compensa- 
tion law, applicable to especially 
dangerous occupations, by which he 
may recover compensation without 
fault upon the part of the employer. 
Const., sec. 8, art. 18." Consoli- 
dated- Arliona Smelting (;o. v. UJack, 
16 Ariz. 382, 384, 139 P 465. 

S. Conaolidated Arizona Smelting 
Co. V, UJack, 15 ArlE. 882, 387, 199 P 
465. 

"It 
emploj 



employee is never injured, 

ke no claim for 'such oom- 

rclaa hla option. 

under this act. "'and"'" the" "legis- 
lature is competent to prescribe the 
steps he shall take In Its enforce- 
ment, but It cannot reqnlre him to 
elect, in advance of any Injury, or 
the accrual of any rlpht, which 
remedy he will pursue for redress. 
Therefore, any expressions In the 
workmen's compulsory compensation 
act that seemingly require that the 
employee shall elect. In advance of 
injury, his remedy (or redress should 
be read and construed In view of the 
constitutional provision permitting 
him to exercise hie option, after the 
injury, either to claim compeneatlon 
or sue for damages. While section 
14 of the workmen's compulsory com- 
pensation act, supra, and the first 



there 



luld E 

elect his 



B the 



I of 



tempts to fix hlB status as under 
that act. In the absence of a dls- 
afflrmance of Its provlelonH by 
written contract or by written notice 
before the accident, that construc- 
tion, being repugnant to the consti- 
tutional provision permitting the 
exercise of his option after the In- 
Jury, should not be ado): 



be giv 



lot be adopted. If It can 
.- _ .-neanlng that will har- 

wlth the constitutional pro- 
' Consolidated Arlxona Smelt- 

V. UJack, supra. 

Co., 17 Aril. 2S!, 2"3Br 






s. derelomnaata and olianrei In the law see cumulative A 



for payment of compensation to the 
workman In case he should elect to 
accept It. The theory upon which 
the compensation law Is made opera- 

at least so far as the employee is 

consent." Behrlnger v. Inspiration 
Cons. Copper Co., supra. 

ins, same title, page and note number. 
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[f 47] 0. Waiver or Rde*sa of Bighta.' Under 
tbe express provisions of many of the statutes, an 
agreement by the employee to waive hia right to 
compensation is invalid/ and it wonld seem that 
such an ai^reement is also void as against public 
policy.' Further, tbe employee cannot release the 
provision made by a statnte for bia dependents in 
the event of his death;"* nor can tbe employee's 
widow as such bind his repreeentatives." Beleases 
in advance of elaima for damages made by employees 
to their employers are superseded by a subsequent 
compensation act.'' In England, it has been held 
that a release executed by a seaman in tbe usual 
form under the merchant shipping act does not bar 
proceedings under tbe compensation act." 

Sliaring in mnnicipal employees' rcdief fond. The 
dependents of a deceased municipal employee do 
not, by the receipt of funds from a volunteer relief 
association depending for its funds in part on volun- 



tary contributions of its members of which the em- 
ployee was one, debar themselves from benefits un- - 
der a compensation aet." 

[i 48] D. Sabstitated Scb«mee. Under tbe Eng- 
lish act the employer may, by contract with the 
workman,'^ substitute for the provisions of tbe oom- 
pensstion act another scheme of compensation or in- 
surance in case it provides compensation not less 
favorable than that afforded by tbe act;'' and, in 
case the workman contributes to the scheme, provides 
additional bene&ts equivalent to such contributions, 
and further, that it has been approved by the pre- 
scribed authorities," and has been accepted by a 
majority vote of the workmen to whom it ia applic- 
able.'" In case of such substitution the employer 
is liable only in accordance with the scheme." Simi- 
lar provisions are contained in several of the acts 
in the United States." 



X. BEFENBEHTB ENTITLED TO OOUFENSATION 



[i 4Q} A. In Oooeral. The comp»isation acts 
provide that, in case of a fatal injury to an em- 
ployee, compensation shall be made to bis depend- 
ents;" but, except in so far as expressly defined by 
the statutes themselves, the cases are not yet suffi- 
AoOon 1)7 wlOow tor Aaatli Iqr 



itly numerous to permit a fixed definition of what 
cooatitutea dependency as a matter of fact;^ and 
except as to those persons who stand in such relation 
to the employee as, under the terms of the statutes, 
to be conclusively presumed to be dependent on him. 



of 

iBouiar see Intra. I 168. 

Wnivar of oompansktliiiL try Kctton 
BfBinat Odrt pwaon aaa Intra I ISg. 

B. See statutory provisional Bud 
Powloy V. Vivian, 169 App. Dlv. 170, 
1G4 NTS 42«; British, etc., Steam 
Nav. Co. v. Nell, S BWCC 41J. 



Fowl 



1, W 



'iMi 



Dlv. 



I TO, 164 NTi 
Que. Super, i'iv, 

10. Milwaukee Coke, etc., Co, v. 
State Industrial Commn., 160 Wis. 
247, IBl NW 24B: WUUamB v. Vaui- 
hall Colliery Co., [1BDT] 2 K. B. 433, 
9 WCC 120; Howell v. Bradforfl, 4 
BWCC 203. 

[a] K«aaoii for role. — "When an 
employee with dependents Is Injured 
by accident and temporarily disabled 
for a. Qerlod exceeding a week oJid 
lently dies as the result 



hlB )i 



I, the V 



;t clBlmi 



sat Ion Act undoubtedly co 

tndemnlly: one by Oit 

himself, tor his temporary dlsable- 

1, and one by the dependents for 

death, neither of which clalntB 
be dlacharged by the onner of 
other claim. This clearly ap- 
pears from the provlalons or par. 
">) and (b) of sub. (3) of sec. 
194-9. Stats., which. In QzInK 
.je amount to be paid to de- 
pendents, provide for the deduction 
of the disability Indemnity already 
paid or due to the employee at th« 
-Ime of his death: also from' sub. C 
f sec. 2394-10 Stats., which pro- 
Ides that no dependent shall, dur- 
.i\g the lifetime ot the employee be 



r In 1 



eedlni 



employee tor oompensi 

to the compromtse thereof by 

. employee. All this la !n strict 

analogy' with the law relating to 

'"'■"""'"" *.nd death caused by negl!- 



: said; 



■The 



7B3 "(Iwhere the 



J of ; 
3ook a1 



of the second r— ^ . . . 

od an Irrebuttable presumption 
le absence ot an express Con- 
or notice as therein provided. 
lie assent of the parties to a 



I the parties, and a 



Diat. Ct., CMlnn.) 1 



'. Steamship Teutonic. 8 
St. IiOuiB County 



Soc, 3 BWCC 



VCC 44 



(holdfng; tila 



Ocean Coal Co., 7 WCC 34. 21 T. I,. 
R. S21. 

le. Morter v. Great Eastern R, 
Co., B BWCC 480 (where Hcheme was 
held not binding on infant because 
not beneficial), 

[a) tTnOer t&« act of 1S»7 the 
scheme contemplated was conflned 
to one entered Into between a definite 
employer and his workmen. Ress v. 
Owen, 9 WCC 3B. 

17, Horn v, T^rds Comra,, [1911] 
1 K, B, 21 4 BWCC 1, 

[a] Boa«n* sndar th< act of 1S97 
must be recertified under the act of 
190S, Moss V. Great Eastern R, Co-, 
[IB09] 2 E. B. 274, 3 BWCC 1S8; 
Wallace v, Hawthorne. 1 BWCC 249. 
Horn V. Lords Comra., 4 BW 



CC 1 



is.— A t 



of 1908, 



ertiflcB.t1on, 



■ the 



I In tore 



_.. -! 1B»7, Godwin ,. 

Lords Comrs,, [U13] A. C. 638, 8 
BWCC 788 [app dism [1312] 2 K. B. 
26, B BWCC SiS], 

IB. Horn v. Lords Corara., [1911] 
1 K, B. 24, 4 BWCC 1: Taylor v. 
Hamstead Colliery Co., [19041 1 K. 
B, 838, e WCC 34: Berry v. Canteen, 
etc., Co-op. Soc, 3 BWCC 449: How- 
arth V. Knowles, E WCC 67, 19 T. L. 
R. 8S8. Bee Howarlh v. Knowles, 
[1913] 3 K. B. 676, 6 BWCC 596 
'where effect of eipfratton of acheme 
tlfled under the act ot 1897 Is 



isldered). 



[a] 



—The t 



I disease which would be 
such act. I-eat v, Furie. 



OanolnalT*iL*u 

. the scheme givet 
ippeal, the determln-"- 



,&l. 



claim should 

a cooclustve. Allen v. 
n H, Co,, [1914] 2 K. B. 



;, 7 BWCC fl8«, 

10. See statutory provlalo 

ll> See atatutory provtslo 



Ing spouse, children, i 

spouse excluding' the children 



._ ... „ i. exclud- 
ing the ascendants, Roberge v, 
Jacobs Asbestos Min, Co., i£ Que, 

Furniture 'Co., 40 Qiie, Super. 44, 
But see Huard v. Clarke, IB Que. 
Super. 397 (holding that the widow 
of the deceased workman can 
claim the entire Indemnity only by 
ahowlng that there are no other per- 
sons ivho have a right to benefit 
under the law), (2) The right to 
maintenance Is a claim attached to 
the person Itself of the consorts, and 
the fulfillment of this obligation can 
,nded, by either or both ot 



then,, 
they a 



for 



childre 






community; but it does 

that the obligation to 

furnish maintenance is a debt due to 
their community of property. Thua 
a wife In community as to property 
can. with her husband, bring an ac- 
tion for Indemnity under Che work- 

□f the death of their son. this action , 
being of the nature ol a demand for 
maintenance. Sullivan v. Furneas 
Withy, 47 Que, Super, 289, (3) A 
father, whose son was drowned by 
the fault of a navigation company 
for which he worked, but who was 
' hts sole meana of aupport, can- 



ol mainta ... 

any for Indemnity under t 



., , but he may 

hold It liable in damages by the ap- 
plication ot CC, art 1066. Laflamme 
V, Levis Perry Co., 47 Que, Super. 
291, To same effect Jette v. La 
Compagnie. etc, Co., 40 Que, Super. 
201 (claJm by mother), 

"'""" " Rl^vers!de_ Storage, 



etc., Co 


(Mich 


■) lEG 


harift'-defined 


"The 


Legislature 




depend 






obab"e'that"no 










iepende 


ncy, In 


fact. 


can be formu- 


ated." 


Miller 


v. R: 


verslde Storage, 


etc. Co 


(Mich 


I'l 


NW 462. 4fi3 


as. Oarcla 


tate Industrial 
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the qaestioa of dependency is one of fact,^ the atat- 
utea sometimes expressly so providing.*' The ri^t 
of dex>endeiita to compensation is diatinet from that 
of the employee.^ Unless the statute provides to the 
contrary, hoth total and partial dependents may be 
at the same time entitled to compensation.*^ Not- 
withstanding a statute provides a presumption of 
total dependency in ease of persons occupying a par- 



ticular ration to an employee, suoh preeumptioa 
will not prevent persons in such relation from being 
dependents of others." 

Time of dttOTminatioo. The question of depend- 
ency must be determined on evidence of the facts as 
they existed at the time of the injury." 

"Actnal dependenta," as employed in a statute, 
means dependents in faot,"* and includes partial de- 



Aco. Commn., 171 Cal. BT, IBl P T4!. 

34. U. 8.— In re Branch. Op. Sol. 
Dept. I.abDr 576: In re Bock, Op. Sol. 
Dept. l^abor 67). 

Ca\. — Garclft v. Btate Induetrlal 
Ace. Commn., 171 CaJ. 67, ISl P 741. 

Mich.— Roberta v. Whaley, IBS 
NW 209: Miller v. Riverside Storage, 
etc., Co., 166 NW 462. 

N. J, — Conners v. Public Service 
Electric Co., (Sun.) 97 A 798; Havey 
V. Erie R. Co- »% N. J. L. fi84, flS A 
S9E [rev 87 N. J.L. 444, 95 A 1!4]_: 
Miller v. Public Service R. Co.. 84 S. 
J. L. 174, SC A 1010. 

N. T.— Wall V. Holbrook, etc.. 
Corp., 170 App. Dlv. 8, 16S NTS 70! 



SB3. 



170 App. Dlv. 8, IBS NTS 70!; 
. Bush Terminal Co., 158 NTS 



Oh. — atate 



SUte Industrial 



t upon another for B 



has been a 



t been always c 



[ think that this tendency 



fact." Lord HaldaiiB, „. „ _-„ 

V. Nlddrle, etc., Coal Co., « BWCC 
774. TBS [alio wine app 49 Sc. L. Rep. 
GIB, e BWCC 6B2l. 

[a] Brldenoa h*UI t« Blkow da- 
MUdeasy. — (1) Of slater on Bister, 
Buckley's Case, 21B Maas. tB4, 105 
NE 979, AnnCaalBlBB 474. (2) 
Mother and sister on employee. Call- 
endo's Case, Z19 Maes. 498, 107 NE 
!T0. (») Daushler on father. Car- 
ter's Case, 221 Mass. lOB, 108 NE 911, 



„ to,, (Mich,) IBB NW 4«J (where 

ter was capable of earning- ton or 

welve dollara per week); Wall v, 

Jolbro ■ ■ ■"" ■ - "'" 

B, 15B .- 

InduBtrlal Comi , . 

eei. (B> Mother on son. Stevenson 

v. Illinois Watch Case Co.. 188 111. A. 

41S. (6) Father on son. Lesget v. 

Burke. 39 Sc. L. Rep. 448. (7) Wife 

on husband. Reg. v. Clarhe, [19081 

2 Ir, 1!B; Sneddon v. Addle. 41 Be. 

L. Rep, 828, (8) Grandchild on 
indfftther. Cooper v, Fife Coal 



Co,. [1907] _, „, 

tb] Vndet tHa fedaral ast of ISOe 
(1) ''the word 'dependent' should be 
Interpreted biTjadly and not in a nar- 
row or restricted sense. But with 
r liberality the term may be 



hiti the meanin 
n act, who did n 



applied. .,- ,. 
'dependent.' n 



The deceased may have i 
very little to the suppo 
... — ._ . ,n3^y have t- 



ES _.. 

wholly depender 
While the --- 



mdit!< 



upon the deceaaed. 

Ion of dependence 
aiding, as well as a 



Dependent, as i 

by the 8tandar_ _ „., 

in» ao-pon or aid from 
poor, weak: as ohildi 



na the person aided, 
adjective Is denned 
Dictionary as "need- 



B who looks 



, .... jioj L.B.iiena»^ Case, 

... Masa. 498, 107 NB 870: In re 
Herrlck, 217 Masa. Ill, 104 NE 432. 

as. Jobaon V. Cory, 4 BWCC 284; 
Howell V. Bradford, 4 BWCC lOS: 
O'Keefe v. Lovatt, 4 WCC 109. IB T. 
L. R. BT. 

WalTer by aiopIaT** see aupra I 47. 

S7. Robinson v. Anon. 9 WCC 117. 

38. Mahoney v. Gamble-Desmond 
Co., (Conn.) S6 A 1036. See Hodg- 
son v. West Stanley Colliery, [1910] 
A. C. 229, 3 BWCC 280 [rev 2 BWCC 
2TB] (holding that wife was depend- 

Bons). But see Toole v. lalo of Erin, 
3 BWCC 110 (holding that person 
wholly dependent on one could not be 
partially dependent on another). 
"The reapondent also claim a thai 
because aectlon 10 of the act provides 



that a 









rely 



,lly dependc 
m he lives 

lot be created by 
established by the 
eaumptlon of mu- 
endency In every 



wife llv< 



lied that 



the Injury, there 
act a conclusive 
tual I 



get! . _ „ 

the claimant could not have 
totally dependent upon his minor son 
also. The answer la that the depend- 
ency of a husband upon a wife Is 
based upon a presumption which may 

--' ■- 'n fact and which does 

11 the wife Is Injured. 
■ act further provides 
ther cased questions of 
total or partial, shall be 
irdance with the 
ract. as tne tact may be at the time 
of the Injury'." Malioney v. Qamble- 
Desmond Co., (Conn.) 9S A102B, 1026. 

». Kenney's Case, 222 Ma.is. 401. 
Ill NB 47: In re Bentley, 117 Masa. 
79, 104 NE 412; Miller v. Riverside 
Storage, etc., Co., (Mich.) 1B6 NW 
482: Plnel v. Rapid R. System, 184 
Mich, 169, 150 NW B97: State v. Ram- 
sey County DlBt. Ct., (Minn.) IBS NW 
250; Daiy v. Appons-ug Co., 38 R. I. 
81, 89 A 160. 

"Questions as to who constitute 
dependents and the extent of their 



dependency, to 
determined In 



dependency are to be determined aa 
of the date of tlie accident to the 
employee, and their right to any 



death benefit becon 



aub- 



eequent change of condltlona." Miller 
V. Riverside Storage, etc., Co,, supra. 
[a] Ulnstnittoa,— A mother, liv- 
ing apart from her aon at the time 
he was killed aa the result of an acci- 
dent In the course of hlB employ- 
ment, and on whom she was not de- 
pendent, except in bo tar aa he might 
be compelled to contribute to her 
aupport, a« provided by Comp, L. 
(1897) > 44B7 et seq, waa not "de- 
pendent'' on him, within the work- 
men's compenaatlon act, no order of 
court having been entered at the 
time of decedent's death requiring 
him to contribute to claimant's sup- 
port. Pinel V. Rapid R, System, 184 
Mich, 169. 150 NW 897, 



w s an "actual dependent" on a 

di i son, although the son left 

no widow. Blans v.TIrie R. Co.. 84 
N. J. L. 8G. 8E A 1080 (where the 
court aald: "It la true, as counsel 
urge, tl».t no specific amount Is fixed 
by way of compensation to the 
mother where the decedent leaves no 
widow. From this omiaalon they 
argue that no compensation can be 
awmrded In this case. This argument 
is based upon a narrow reading of 
the section, and takes into account 
on)y the words 'if widow and father 
or motiier, fifty per centum of wages.' 
If we look at the section more 
broadly and aa a. whole, it appears 
that It provldea that, 'In case of 
death compensation Bhall be com- 
puted, but not distributed on the fol- 
lowing basis: (1) Actual dependents:' 
then follows the schedule fixing spe- 
□inc percentages In the sped )l ad 
cases. The object of the section, 
however, clearly waa to award com- 
pensation to actual dependents. It 
contains language apt for that pur- 
pose and It contains no language 
which eipreaaly excludes the mother 
where there Is no widow, provided, 
of course, that Bhe ts an actual de- 
pendent. The particular schedule 
and the percentages specified are 



. , itended as a 
for the computatlL... _:._ .:„ 
compensation tit actual dependei 
fixed by the ---■■-- •- -■■ 



:!??' 






of the 

.. schedule aKords no 

basis for the computation, the right 
to compensation may fall, but that 
Is not the present case. A basis of 
computation In the case of a mother 
alone Is found In the fact that 
twenty-five per cent, of the wages 
Is to be awarded where there la a 
widow alone and fifty per cent, where 
there Is a widow and father or 
mother, A comparison of these two 
clauses leads almost Irreslstlblf to 



the 
legislature 



1 that the I 



I of twenty-five per 



there was a mother alone or a father 
alona Suoh a construction Is In har- 
mony with the general scope of the 
section. «ince It provides for a father 
OP mother and does not leave them 
without provision In a remedla] stat- 
ute where grandparents and brothers 



i, developioeBts and oliances In the law sae cumulative AnnotatloDS, BBine title, page and ni 
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pendency.^' But to eome within the terms of Buch 
an act the individaale named therein must be acta- 
ally dependent, not on a common ttani]y fund, but 
on deceased," althotigh thiB ruling does not mean 
that minor sisters or brothers cannot be classed as 
dependents of a deceased adult brother merely be- 
cause the; have a father who is under obligation 
to support them.^ 

Lesal riglA to mpvort. A mere legal right to be 
anpported by the employee is not conclusive as to 



the existence of dependency,^ as where it has been 
practically abandoned,'^ but it is a fact to be con- 
sidered," although the obligation to support has 
been evaded by the employee." Conversely, a per- 
son may be wholly dependent on one, although there 
is. a legal right to demand support from others.*^ 
BeUttonship to emplOfM. A person who claims 
as a dependent mnst also come within any class or 
relation wbich is fixed by the statute." For ex- 
ample a statu'te limiting dependents to members of 






or sisters are speclflcally provided 

the act. which by Its very language 
secures compensation to actual de- 
pendants, In such a waj 
that compenoatlon to n 

"We can think of no reason that 
would Justify such an excluBlon. 
That It was not Intended la Indicated 
by the fact that express provision is 
made for the father or mother where 
"-- ■- - - "w. The legislature 
int to provide com- 
' the decedent was 
B obllRatlon to wife 



cannot have m 
pen sat Ion whei 



r the e 






: and t 



' It T 



.._.B only under the single obligation 
to father or mother. We realise the 
danger of attempting to read Into an 
act of the legislature words that are 
not there. We have not done so 
since we base the right to compensa- 
tion upon the words 'actual depend- 
ents.' We may upon legal princi- 
ples read into "■- ■---■- -' 



eftec 



that are 



) the main 1 



Erie R. Co., 88 



are not dependent on him. In fact, 
merely because thelp father, legally 
entitled to his wages, was helped by 
'- - ipport them. Havey v, BJrlr 



R. Co., 



N. J, L. tSt, 98 A 99B 



V 87 N. J. L. 4«, 9B A in- 
aX. Conners v. Public Service 
Electric Co., (N. J.> BT A T92. 

[a] AlthongH d*«*U>4's father 
ana sister worked and contributed 
earnings )o the genera) family sup- 
port, where deceased'e earnlnga were 
also used therefor, the amount ei- 
ceedlng the coat of his board, lodg- 
ing, and other expenses. It was a 
leKUImate Inference that the family 
received substantial support from 
deceased, bo as to Justify an award 
of compensation. Conners v. Public 
Service BlectHc Co., (N. J.) 97 A 792, 
94, Reea v. Penrlkyber Nav. Col- 
liery Co., [1903] 1 K. B. 2S9, B WCC 
IIT: Young V. Nlddrle, etc.. Coal Co., 
e BWCC 771 [allowing app 5 BWCC 
SBl. IB Sc. L. Hep. B18I; Devlin V. 
Pelaw Main Collieries, B BWCC 849: 
Polled V, Qreat Northern R, Co., 6 
BWCC lis, 620: BHggs v, Mitchell, 
4 BWCC 100, 48 Sc, I,. Ren. fl08; 
New MoncVton Collieries v. Keeling, 
1 BWCC 332, 27 T. L. R. BBl [allow- 
Inir app flBill 1 K. B. 250, 4 BWCC 
49]: Lindsay v. HcOlashan, 1 BWCC 



V. Keeling, 4 BWCC 3S2. 27 T. L. R. 
EBI [allowing app [1811] 1 K. B, 
2K0, 1 BWCC 191, 
Hosbasd and wlf« Uvtnf apart see 



Co.. 



' BE2, 






s.'ff 



- - -. Egypt, ...., _-, _,,, . 

BWCC 349. Contra Lee T. Steamship 
Bessie, [1912] 1 K. B, S3, 6 BWCC 6B. 
37. Williams v. Ocean Coal Co., 
[1907] 2 K. B. 422, 9 WCC 41; Coul- 
thard V. Conaett Iron Co., (1905] 2 
K. B. S69, S WCC 87; Young v. Nld- 
drle, etc., Coal Co., 6 BWCC 774 (al- 
lowing app G BWCC BS2, ■* *■- • 
Rep. 6181; "--"— - 
BWCC 33 Z, 



Medler 



38. Rlntoul V, Dalmeny Oil Co., 1 
BWCC 840. 

as. In re Murphy, (Mass.) 113 
NQ 283: Kelley's Case. 222 Mass. 
B38, 111 NH 3B6; State v. Ramsey 
County DlBt, CL, (Minn.) 168 NW 
798' Newark Pav. Co. v. Klota, 8B 
N, J. L. 432, 91 A 91 [atf 92 A 10*8 
meml: Priscla v, Drake Bros. Co., 
167 App, Dlv. 486, 1B3 NYS 392: Arm- 
strong v. Induetrlal Commn., 161 
Wis. ^30, 154 NW 844. 

[a] TamllT, — "The deceased em- 
ployf lived with his mother who for 
some years had been wholly Inca- 
pacitated by the fatal disease of 
which she died. The other members 
of the family we™ a daughter who 
carried on the household, doing the 
household work with her own hands: 
a brother, and an adopted daughter 

adopted daughter were sickly, and 
contributed to the household ex- 
penses enough but no more than 
enough to nay for what they received 
from !t. The deceased had another 
brother who did not live at homa and 



nade n 



1 the F 



of the family. The board found 
that the mother was wholly depend- 
ent upon the deceased, and that Und- 
ing was warranted by the evidence. 
The hoard found that the family was 
the family of the mother, not of the 
son. That finding also was warrai 
by the evidence. It follows that 
only person entitled to recover was 
his mother, she being the deceased's 
only next of kin." In re Murphy, 
(MaSB.) 113 KB 288. 284. 

[b] Hunbwi «f family^ An adult 
son married and living with his wife 
and children, separate from tils 
mother, la not a member of such 
family within the meaning 

4. Taylor v. 
SulEberger. etc. Co., (Kan.) 1B7 P 
13S. 



)f the workmen": 



194-10 



(c1 PtitatlT* wife n 

^aatliy."— Under at. (1—, . 

Bubs 4. providing that no person shall 
be considered a dependent unless a 
member of the family of the de- 
ceased employee or his widow, de- 
scendants, etc.. plaintiff who had 
gone through a marriage ceremony 
with deceased and who was living 
with him at the time of his death 
believing that she was lawfully mar- 



strong V. Industrial Comnin.. 181 
Wis. B30. 1B1 NW 844. Bee also Fife 
Coal Co. V. Wallace, 2 BWCC 264 
(where facts were held not to eatab- 
llah marriage). 

[d] rarant. — (1) The word "par- 
ent" does not Include a foster parent 
where there has been no legal adop- 
tion. In re Perkins, Op, Sol. Dept. 
Labor B79. (2) But a foster parent 
by legal adoption may be a depend- 
ent parent. In re Hulf, Op. Sol, Dept. 
Labor B67. 

[e] 8t«ppar«nt. — <i) The word' 
"parent" does not Include a step- 
father or stepmother. In re McMur- 
ray. Op. Sol. EWpt. Labor B7I. (2) 

McLea^ V. 



Moss Bay Iron, etc.. Co., [19091 2 
K. B. B21, 2 BWCC 282. 

[f ] PKMnt of tuunarrua tn^aojt. 

—The Intent of compensation act 
1 30 subd 4 "Is to limit all of the 
compensation to slxty-stx and two- 
thirds per cent of the wages of the 
deceased, an^ to give compenBation 
to the surviving wife, children, par- 
ents or grandparenta, who are de- 
pendent, only If such compensation 
can be brought within the maximam 
percentage allowed. Bach parent or 

cent of such wages during his i*- 



If the 



the 



does not equal 

Blxty-slx and two-thlrda per cent nf 
the wages. This condition exists 
where there is no widow or children, 
and the CommlBsion waa Jusllfled in 
awarding compensation to the par- 
ents, even though the deceased waa 
unmarried at the time of hia death." 
Frlscla_v. Drake Bro_B. Co^, 167 App. 



. 496, 497, : 



[g] 



J3 NYS a 



have been suppor 



dependent of father within Minn. 

L. (1913) o 467 I 14, as amended by 
L. (191E) c 29B, Slate v, Ramsey 
County Dlst. Ct.. (Minn.) IBS NW 
798. (2) But In Kansas it waa held 

tlon to a dependent minor after 
reaching the age of eighteen years 
unless phyalcafiy and mentally In- 
capable of earning wages, or to 
award compensation to an adult mar- 
ried son, the head of a family living 
separate from that of his mother 
who from her wages a" nn emnlnvne 



mentally capable 
ally earning, fall 
auiBlwrger, etc.. 



Co., (Kan.) 167 P 



.ttlu, 



(Reg. 
WIlTiai 



K. B. 110, 8 BWCC 142)1; Schofleld 

r - -.■■■ . '::o., rigoBi i k. b. 

78, 2 BWCC aOl [afr (1909) A. C, 



!1 Collie 



433, 2 BWCC 2B4]). 
[]] niefltlmat* oUldren^- Where 

Illegitimate children are supported 
and cared for by the employee up 
to the time of his death, they may 
take as dependents. Roberts v. 
Whaley, (Mich,) IBS NW 209. 

[kl A oUld adoptad 1>7 t&« widow 
aftsr tlia emplojee'a daath Is not 
within a deflnltton of -child" or 
"children" aa Including posthumous 



titled by law to Inherl 
of the deceased. Stat 
County Dlst. Ct,. {Ml 
(so holding, -■-■---- 



, Ram 



igh the child ha 

... _ -,. ,f the employee' 

Tilly prior to hia death). 
[1] AD amMidatory act clearly in 
ided to bring the children of a 
iployee within the class of depend 
ts where they have been wholly o 
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the employee's family or next of kin has beon cod- 
atrued to require the dependent to be in the same 
degree of kinship aa the statutory heir or heirs.*^ 

Absence of snrviTing dependent parent. Where 
the statute prescribes that a child shall be oonclu- 
sively presumed to be a. dependent where there is no 
surviving dependent parent," a parent in blood is 
intended and not one standing in loco parentis to 
the child." 

Minor emplo7ee. The fact that the employee is 
a minor vill not prevent a parent from being a de* 
pendent." 

Voltmtary ctaaracter of nipport. Voluntary con- 
tributions are not necessarily evidence of depend- 
ency;" nor is the voluntary character of the em- 
ployee's contributions to a person's support con- 
clusive against such fact.'" 

Capability of self-support. A person may be a 
dependent on the employee, although capable of 
self-support, where instead of supporting herself 
she devotes her time to the care of the employee.'* 



Kemoral of incapacity. Where partial depend- 
ency is due to an incapacity which may be relieved 
by a sui^cal operation, it cannot be held that com- 
pensation may continue only for such time as reason- 
ably necessary to effect relief, in the absence of an 
explicit finding of the probable favorable result of 
the operation and of an unreasonable refusal to sub- 
mit to such operation.*' 

Persons who are public charges. A person who 
has for some time been art inmate of a public insti- 
tution supported by the state, and to whose support 
the employee has not contributed, is not a de- 
pendent.** 

Aliens. Nonresident alien dependents are express- 
ly excluded from the beneficiaries entitled to take 
under some of the acts;" but a statute will not be 
given such a restricted meaning merely because its 
title contains the words "to promote the general 
welfare of the people of this state."*" Under the 
Enj^lish act an alien nonresident dependent may be 
entitled to compensation," and the same is true un- 



... J, rormL_ __. 

„ _„_ .r physical or mental ca- 
pacity, should be Riven effect, al- 
though by so dolus certnin unaniended 
sections cannot be given full elTecl. 
State V. Ramsey County Diet. Ct., 
(Minn.) IBS NW T9S. 

«0. Kelley'a Case, 222 Mass. E3g. 
Ill NE 39E. 

"While dependency determines the 
right to compensation. It Is also 
necessary that the dependent should 
be in the same degree ' ' ' ' ' 
the statutory heir or 
ley's Case. 2ZZ Mass. E38. G4 



£:^i- 



, ta) 



CaslSIEB 1 



t ooutmctloB.' 

e object or tl 



And. If < 



lothei 



those nearest In bloody It may hi 
pen that, where a father and mot^ 
survive who are not dependent, a. _ 
ter wholly dependent must lie den 
relief. Or, If the employee leaves 
widow but only children who i 
amply provided (or by marriage 



Indigent 



nother 



telf-B 



wholly dependent 



AmR BE. It r 



B used 1i 

I by the Legisli 

II repognlied me. 



• assumed that 



the equivalent of d 



,S'3 



B Case, 222 Mass. ! 



was partially 
dependent on his wages for support, 
claimant could not be regarded as 

employed In the definition of depend- 
ent, the employee having lefl a sur- 
viving father. Kelley's Case, 222 
Mass. 53S, 111 NB 39B. 

41. See statutory provisions; and 
In re McNJcol, 215 Mass. 497, 102 
NB «97, LRAISUA lOfl (holding that, 
under the workmen's compensation 
act [St. (1911) c 761] pt 2 S 7. pro- 
viding that a child or children under 
(he age of eighteen years shall be 
conclusively presumed to be depend- 
ant on the parent with whom he Is 
or they are living at the time of the 



1 parent, there being no 
lendent parent, the con- 
mption of dependency is 



[al B«aa«n for ml*. — "Where 
there are left a parent and children, 

who are the Issue of the surviving 
dependent parent and the deceased. 
the natural Instincts as well as the 
leftal obligation combine to aHsure 
support to the children in case they 
need It. But In case of stepchildren 
there is neither the parental affection 
nor legal duly. The legislature 
might well leave the support of chil- 
dren to their parent by blood and 
hesitate to leave It to any one else 
when there Is no parent by blood." 
Coakley's Case, 216 Mass, 71. 73. 102 
NR 93fi. AnnCaslSlSA B«7. 

[b] ninMratloii. — The daughter of 
a deceased employee by a former 
wife Is a child who has no "surviv- 
ing dependent parent," even though 
she was living In hlB family at (he 
time of his death, since the word 
"parent" commonly means the lawful 
father or mother by blood, and not 

standing in loco parentis, (^oakley's 
Case. 21S Mass. 71, 102 NE B30, Ann 
Casl915A 867. 

43. Friscia v. Drake Bros. Co., 167 
App. Div. 196, 163 NTS 392, 

44. Miller v. Riverside Storage, 
etc.. Co„ (Mich.) IKS NW 482, 

(al -^ — — - - - - 






necessarily b 
)ns made by 



jtrlbutloni. -, — 

because In such cases the support 
furnished by either to the other, or 
the service rendered by either to the 
other, will be voluntary. But volun- 
tary contributions of money, sup- 
port, or service by a brother to a 
Bister, or by a slater to a brother. 
are not necessarily evidence of the 
dependency of either, or of the extent 
of dependency, within the purvf 



the 

463.'^4'^1l'. 



Riverside 
) 15B NW 



pel the dL . 

port, but It appli 



■as dependent tor 
11 uijuii iiic >uluDtary contribu- 
of the deceased. There Is no 



the 



with the support of 



. then 



f'S.'." 



her was granting double compensa- 
tion." Wall V. Holbrook, etc, Corp., 

46. Kenney's Ci 
111 NB 47' In re 
111, 104 NB itt. 

[a] Bole appllaa.— (1) To daugh- 
ter. In re lierrtck, 217 Mass. Ill, 
lis, 104 NE 432 (where the court 
said: "There was some evidence (hat 
she had been wholly dependent upon 
her father. She received practically 
all of his wages, and she testified that 
all of her support came from him. 
The fact that but for her sense of 
duty, because she thought that her 
fa^er needed her care, she might 
have continued to earn enough for 
her own support, and to be Independ- 
ent of him, cannot be decisive as 
matter of law against her claim. The 
board well might base Its conclu- 
sions upon the facts as they were 
and not upon what might have been 
the case if her sense of filial duty 
had been weaker"); Moynes v. Dixon, 
7 F. (Ct. Sees.) 386. (2) To sister. 
Kenney's Case, 2i2 Mass. 401, 111 
NE 47. 

47. 



. (Ci 



Mahoney v. Gamble-Desmond 

■ 18 A 1026. 
Roberts v, Whaley, (Micli 
- ■ ~i(ly v. I- 



168 NW 209. But see Kelly v. Hop- 
kins. (19081 a Ir. 84 (where a work- 
man who died as the result of an 
accident arising out of. and In the 
course of, hts employment had main- 
tained his wife until her removal as 
a dangerous lunatic to a lunatic 
asylum where she was detained by 
the asylum authorities under con- 
finement, and where she was being 
maintained by them at the date of 
her husband's death, and It was held 
that these circumstances were in- 
sutBclent to rebut the presumption 
of dependency, anr? "■"' •' — " -"-- 
a total dependency 
her husband's earni 
4», See statute 



of the wife 



., landy Water Co.. 22S 

Fed. 234 (New Jersey); Flerro's 
Case, 223 Mass. 378, 111 NE 957. 969 
' ' -■ t said; "The ques- 



Intended 



' the death sections of 



ho H 



mpensB 
: in foreign c 



i?/m"l _ .._ __._ 

commonwealth has not been raised, 
and we do not consider It"). 

60. Victor Chemical Works v. 
State Industrial Bd.. 274 III. 11. 113 
NE 173, 177. 

61. Balrd v. Blrsitan, 8 F. (Ct 
Sess.) 43B. 






■, davalopmuits and oluacMi In tl 



> law see eumulatlv* Annotations, same title, pagfe aiid note number. 
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der the similar proviaians of the aots of British 
Columbia'^ and of Alberta.'^ 

Bepresantatdres of dependent. Where an award 
has been made to a person wholly dependent, it has 
been held that it is vested in such person, and that 
in case of his death the right to the balance, if any, 
remaining unpaid paeaes to bia representative.'^ A 
contrary decision has however been reached under 
other aots.'^ Where defendant is a nonresident 
alien, the consnlar representative of hia country in 
the jurisdiction may be authorized to receive the 
payment for him."" 

EngUsb decisions. Decisions under the English 
act as to who are dependents are not controlling in 
the construction of acta differing in terms,'' but are 
properly considered where there is no substantial 
difference between the Btatutea."* 



[{ 50] B. Hosband' aod Wifd Living TogeUiw 
or Apart. Where husband and wife are living to- 
gether, either is under the ordinary provisions of 
the acts conclusively presumed to be dependent on 
the other,'* and the same is true, under some stat- 
utes, where they are living apart for juatiflabte 
cause.*" Where the employee's wife is living apart 
from him,*' or, under some of the statutes, living 
apart from him without there being a justifiable 
cause shown,"* the question of her dependeticy is to 
he determined as one of fact. In some jurisdictions 
it has been held that husband and wife in order to 
be regarded as living together must be maintaining 
a home and living together in the same household 
or actually cohabiting under conditions which would 
be regarded as constituting a family relation i*" but 
there is authority in support of the broader view 



I [/( 



16 t 



120^ ■ 



BWCC 



Cosl C 

IDO \rvy 11 K. i_. Odd, 3 BWCX; 
Varesick v. British Columbia. ( 
Co., 12 B. C. 288, 1 BWCC 446. 

U. See Johansdotter v. Ci 

Pac. B. Co.. 47 Que. Super. 79 (whi . 
An all an beneficiary waa permitted to 
recover In the province o( Quebec 
under the etatute of Alberta). 

B4. State v. State Industrial 
Commn.. 92 Oh. St, 434, 111 NB 8»9, 
LRA1916D »44. 

[a] TTnpKitt oomiwimtioD do*a 
BOt abate. — "The intent apparent and 
expressed throughout the act that 
compenafttlon la to be paid only to 



of B 






y shrinkage by pass- 



knowl. 



,. _r_ .! death 

dependent The purpose Is to I 
that COmpenHBtlnn Hhn.)l trn Intj 
the Injured 

InB through or fiitbthi 

reTatl'ves. It 'being 

edge that If a sum ui munci uu hb 
journey from the one from whom to 
the one to whom It Is due passes 
through the hands of others It IB 
Inevitable that it suffer diminution, 
sometimea almoat to the vanishing 

?Dlnt." State v. State Industrial 
ommn., 9! Oh. St. 434, 454, 111 NE 
299, LRA1S16D 944. 

(b} Under tn* BngllA act (1) 
the right to compenaetton vests In 
■•-- -■ -t the Ilr '•■ 



ploj 



ipresentatlve 



and passes 



th€ 



dependent. 



; Darlington \ 

* -n, s wc 

8 WCC 4 



Co., B WCC JO. (2) But when a 
lump sum payment was apportioned 
between the widow and the children. 
It will bo reapportioned on the death 
of the widow, Ivey v. Ivey, [1912] 



BB. Ma teen J 



3 NE 2 



448; In r 



Murphy, 



K*aaoii tor role. — "To hold 
the dependent's right to com- 
tlon Is a vested right which 
B to a legatee by will and In 
jf Intestacy goes to the depend- 
next of kin. would be to put 
" ■ ■ " .fied 



e object which the act 
■ attain. In addition, 
tlon awarded the deper 



might em 



IZVf 



as an Incident to the bual: 
which he was employed," 
Murphy. (Mass.l ■"" " ""■ 



i" N^* 2 



court said: "The consul of the dual 

monarchy [Austro-Hungary] within 
his district la the standing, fully 
authorized, and qualified personal 
and Immediate repreBentatlve, for all 

residing at home, having any inter- 
est to be oared for wltiiln the con- 
sular district, and that this author- 
ity is BO complete and so unmistak- 
able that a. apeclflc power of attorney 
from a home-residing citizen of his 
country, for whom ne aasumes to 

strengthen It nor capable of adding 
any additional force; that thla power 
nhf,uld be rei-nEnlfcnd in precisely 
us. unless. 



such cases as that be I 
prior to an acceptar 
party called upon t 
should have received 
principal had speclflca 
takably selected, throi 



of It, 



repreaenta- 

57. In re McNlcol, 216 Mass. 497, 
102 NB B97, LRA1916A 306; State v. 
Beltrami County DIst. Ct., 131 Minn. 
27, 164 NW BOB: Havey v. Erie R. 
Co., sa N, J, L, 6B4, 96 A 996 [rev 
87 N. J, L. 444. 96 A i24J. 

B8. Qove's Case, 223 Mass. 187, 



Case, 218 Mass. 



[aj Xaaaon for Olml 
BngUiK act. — "Workm 
latTon acts are found 

Xenau 



fngllBh . 
. Nlddrie 



__ _ -pendency, Th( 
makes dependency a 
ct In all cases, Pott^ 
, Coal Co,, [1913] A. C. 
— - -^--'ey Col- 



_ ., West Stai 

Uery, |l5i0] A, C. 229, _ __ __. 
makes an exception by fixing an 
absolute presumption of dependency 
(without regard to what the fact 
really is) In favor of a wife and of 
a husband- when there Is an actual 
living together, Elach Is conclu- 
sively presumed to be totally de- 



endent u 



n the o 



might h 



the 



'.'\U 



dependency whei , 

ng something beside keep- 
— -='- ■•—' performing the 
les. Therefore 
here there Is a 
real living togetner the fact of de- 
pendency shall not be inquired Into; 
It .shall be set at reat by a conclu- 
sive assumption," In re NelEon, 217 
Mass, 467, 469. 106 NK SET, 

80. Gallagher's Case. 219 Maaa. 
140. 106 NE 668. 

ei. Roberts V. Whaley, (Mloh.) 
158 NW 209; Finn V. Detroit, etc, R. 
Co., (Mich.) IBB NW 721; Batista v. 
West Jersey, etc., R, Co.. <N, J.) 88 
A 9B4. 

[a] Whan not dennOant. — The 
deserted wife of a deceased em- 
ployee who at the lima of his death 
was living In Illicit relations with 
another woman, the lawful widow 
having for more than six years sup- 
ported herself without contribution 



(N, J,) 88 A 9B4. 

SB. Veber v. Masaacnuseita Hona- 
I..- .f„ r.__^ (MOBB.) 112 NE 48B: 
I, 223 Mass. 378, Ml NE 
■ - ■" . B63, 

[a] In ■^waaohnsattB, jol'or to th* 
•uuaikdauut of 1914, the rule stated 
in the preceding text prevailed. 
Oaltaeher'a Case, 219 Mass. 140. 1D« 
NE 6E8; In re Nelson, 217 Mass. 467. 
106 KE !B7; In re Bentley, 217 Mass. 
79, 104 NE 432. 

[b] Dapuidsiiojr uiut 1m total. — 
Evidence in proceedings under the 
workmen's oompenaatlon act that 
the deceased employee's wife had 
never resided In the United States 
but had resided In Italy for the past 
six years, during which time the de- 



held InsufHolent ti „-- - 

Ing of the fnd us trial accident board 
... . .. ^ .. .. holly dependenl 



deceased, 
iss. 878, 1"' 



I NE 9 



Case, 223 



— Newman's Case, 222 Mass. 
663. Ill NE 3B9, LRA19I6C 114E; 
aallasher-s Case, 219 Mass. 140, lOE 
NE 658; Finn v. Detroit, etc.. R. Co.. 
(Mich.) 16B NW 721, 724. 

"There may be temporary absences 
and incidental Interruptions arlalng 
out of changes in the house or town 
of residence, or out of travel for 
business or pleasure. But there 
must be a home and a life in tt. The 
— trlmonial abode may be a rr" " 



their I 






Ing house, a rented r „. „ 

room In the house of a relative or * 
friend, however humble or tempo- 
rary It may be. But it Is the situ- 
ation arising from the existence of a 
common home, a place of marital 
association and mutual comfort, 
broken up or put In peril of hard- 
ship or extinction by the husband's 
death, which Is protected by the 
presumption of depend- 



icy eatabirahed "beyond The"i 
' ! of dispute I 



In re Nelson, 217 Mass. 46T, 469, 106 
NE 357. 

"In tho^e cases where absence of 
the husband, by reason of employ- 

f;arded as temporary, from an estab- 
Ished home in which he resided 
"" '"■ ""'" """ - family has been 
tlva the statutory 
, , .. .J nevertheless rec- 
ognized that the family relations In 
Intent and tact must otherwise exist 
unbroken. Even In the extreme case 
of Northwestern Iron Co. v. State 
Industrial Commn., 154 Wis. 97. 142 
NW 271, I.RA191BA !66^ AnnCas 
1915B 877, cited and relied upon In 
claimant's brief — with which In re 
Nelson, 217 Mass. 467. 105 NE 3B7 
does not harmonize In all particulars 



plain that a wife may i 
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that a pbyaical living together is not neoeseary so 
loD^ as there is no l^:al separatioo or an actual sep- 
aration in tbenatureof an eBtrangement." The phrase 
"living apart for justifiable canse" is to be inter- 
preted according to its ordinary and established 
t^al meaning;" hence, it has been held that a wife 
is not living apart front her husband for justifiable 
cause where she is living apart from him by mutual 
consent or a?reement." The relationship of husband 
and wife once established is presumed to continue." 
What constitutes "living together" where the facts 
are undisputed and no conflicting inferences can be 



drawn from the evidence is a question of law for 
the oourt,°° but the question of whether the parties 
are living together is otherwise a question of fact.** 
[$51] 0. Persons Wlicdly Depnideiit. A person 
may be wholly dependent oo the employee, although 
he receives occasional gratuities from others,™ or al- 
though he may have some slight savings of his own," 
or some other slight property" or sources of reve- 
nue," or although he has received a share in the em- 
ployee's estate, but not where he has any substan- 
tial and independent means of his own,'° or where 
the contributions of the deceased went merely to 



of his Injury ajid 



r home and husband 



ncluslvi 



3 (he 

of total depenc 
uucB iiui. uutatn." Finn v. Delruii, 
etc, R. Co.. Euiira. 

[a] TamporktT aapftnitlAa, — "There 
may be many insCancea where there 
Is a total dependency although there 
Is a temporary aenaratlon of hu«- 
band and wiCa. There may be a 
physical dlaaoclatlon and a breaking 
up of the hr '"■ - ••-•'-'■ 



of . 



led Ilfi 






normal conditions 

lUiring depend- 

words which 
r do not aptly 



with the truth. Bui 
signify living togethi 

words are used in antirheals to'llv- 
Ing apart. They exclude a condition 
wtiere there la neither a home nor 
an actual dwelllns together, and 
where Che suspenalon of this rela- 
tion is something more than a mere 
temporary Incident of a changing 



[bl T 

lug toratlier. — 



angi 
... .- Nefsc.., 
105 NS 367. 
lot to show » llv- 



famlly habitation 
laaa, 4ET, 470, 

tOM" - — 

Mass. EC 

111E; In re Nelson, 211 Mbeb, 4B7, 
lOB NK 357; Finn v. Detroit, etc., K. 
Co., (Mich.) ISB NW ^21. 

[cl A mare poailWllty of mbom- 
elUatlon and resumption of marital 












. may have had 

irse, it Is manifest that ehe in- 
ded to and did sever their per- 
lat marital relations for an Indefl- 
e period with the ooaalblHty and 
: expectation, as she represents. 
Lt at some Indefinite time In the 
after a reconciliation, they 



would _ 

favorable , . 

case, the husband 
voluntarily living i 



In the 






wtte ■ 



the 



rrlage. 



?r logether. In dirfet 
ollowing the purai 
B HPnarnt* life led 
friendly i 






possibility that tL_ 

trangement, whatever It was, might 
some time be reconciled and they 
live tosether Bgaln"). 

M. Northwestern Iron Co. v. State 
Industrial Commn.. 1B4 Wis. 97. 101, 
142 NW 271, LRAIBISA 368 and note, 
AnnCasiaieB S7T and note. 

"Proof of total dependency is dis- 
pensed with under the statute where 
the husband and wife are ■living to- 
gether* at the time of the death of 
the Injured employee. It seems. 
therefore, quite obvious that the 
legislature Intended by the use of 
the worda to Include all cases where 



of the marital relation, though there 

may be physical eeparatlon of the 
parties by time and distance. The 
Tlvlng together' contemplated by the 
statute, we chink, was intended to 
cover cases where no break In the 
marriage relation eiiated, and there- 
fore physical dwelling together Is 

parties withfii the words 'living to- 
gether.' There must be a legal sepa- 



the one which we think the legisla- 
ture Intended. If the law should 

must bo phyatcal dwelling together 
In order to satisfy the statute. It is 
plain that the purpose of the law 
would in many cases be defeated. 

may be absent from home for long 
Intervals, although there be no break 

trangement. and no intent' to sepa- 



created by the marriage contract." 
Northwestern Iron Co. v. State In- 
dustrial Commn., supra. 

'* -i — -. -ip»x»tion not 



material. — ' ' Th e r 



vlng tog 



the question d 
e and character of 



Commn„ 164 Wis. »7, 102, 142 NW 
271, LRA1916A 366, AnnCasl916B 
877. 

66. Newman's Case, 222 Mass. 
561. GSG. Ill NE 369, LRAlSlfiC 114S. 

" 'Living apart for JustlHable 
cause.' These words have been in- 
terpreted by this court in mimi-roiiK 
decisions. They have been 

in divorce p " "-- 

a wife again: 



separate suppc 
ice, as well as in 



: her h"usband Tor ij 
■ jught by h 



ion a brought 



[a] K 

JuUhalil*- ... ... 

man. 222 Mass. 661, 111 NE 
ISISC 1146 (where husbani 
separated by agreement wl 
earning eleven dollars a 

cient to support his famjl 
not resume living togethei 
earnings had increaaed t 
one doMnrs and sixty cent 
(2) Where living apart was due t 
mental and physical deflclencles c 
the employee and to his Inability t 
aecure remunerative employmen 






ivldenco that he had 



ing to- 



70. Caliendo's Case, 219 
18, 107 NE 370; State v. He 
ounly Dlst Ct„ 128 Minn. 3 
W l^J. 

71. Carter's Case. 221 Mas 
18 NE 911. 

[a] 






sefor 



old 



by hlra a 



had saved one hundred dollars 
irom money given her by him, and 
who, since his death, had used some 
fifty dollars or sixty dollara thereof, 
was at his death "wholly dependent" 
on him for support, within the work- 
men's compensation act (St. [1911] 
c 7E1). Carter's Case. 221 Mass. 106. 
108 NE 911. 

73. Buckley's Case, '216 Mass. 364, 
106 NE 979, AnnCaal916B 474; Walz 
V. Holbrook, etc., Corp., 170 App. 
Dlv. 6. 1S5 NYS 703. 

78. Rhymer v. Hueber Bldg. Co.. 
171 App, biv. 66, 166 NYS 903; Cun- 
ningham V. McGregor, 38 Sc, I.. Rep. 
6T4. 

74. 

Dlst. Ct.?'i31^Mrnn." 27.'Y54"NW 609'; 
Pryee V. Penrikyber Nav. Colliery Co., 
(1902) 1 K. B. iZl, 4 WCC IIB. 

7B. Kenney's Case. 222 Maas. 401 
111 NE 47; Daiy v. Apponaug Co., 36 



Admittedly she 



warrant for 
■wholly dep 
ployee s earnings for support 

had 1000 in a. I 



I Case, 222 Mas 
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aogment the aavinge of the family.*" A perBon 
may be wholly dependent on an employee, although 
the support received ie not wholly from the wages 
oi the employment/' or although the contributions 
are not paid directly to him.™ 

U 62] D. 'Ptatana PutUllr DepoulflitL Par- 
tial dependency may exist, altboagb tbe alleged de- 
pendent could have subsisted without the contribu- 
tions of the employee," or ia not without the neces- 



ic.j.] ei 

sitiea of life.^ Tbe test is whether the contribu- 
tions were relied on by the dependent for his means 
of living, judging this by tbe olass and the position 
in life of the dependent,^' or whether the person- 
is being wdoUj, or to a aubatantial degree, supported 
by the employee at tbe time of the employee's 
death.^ The dependent may have other means of 
support,"* as when the employee contributed to a 



tlinony of the petitioner that the 
son ifved at home with his father 
and mother and that aJl three of 
them worked In the mill, the father 
eaj'iiing about tll.EO, and the mother 
and son each about 18,00 per week; 
that the father owned the house In 
which thoy lived, which had a rental 
value of tlO.OO a month; and that 
the father and mother owned two 
other houaes, each of which rented 
for J7.00 a month. These houses 
were mortgaged for lEOO.OO, the in- 
terest helns 130.00 per year. The 
son gave hia pay to his parents 
every week, In return for which they 



and clothing. E 
t the father race 

„ ..,. ^ __ some IB, 00 a i 

from hla son's wages, and at 
1 of the Injury to tbe son 



lodBlns__i 
net profit 



death of Che 



tlal facta the Si 
that the father 
partly dependent 



Compensation Act, The 



ent to pay to the petitioner the sum 
of 1200.00 for the eipenses of the 
last sickness and burial of the son. 
Wa think that the decision of the 
Superior Court was correct." Dary 
V. Apponaug Co., 3S R. I. 81, B1. 8B A 

78. Dazy V. Apponaug Co.. 16 R. 
I. 81, SB, 89 A lED. 



___ _ of life t _ 

accustomed in order to absolve the 
respondent from the payment of 
damages nor can he on the other 
hand demand money from the em- 
ployer for the purpose of adding to 
his savings or Investments. The ex- 
pression dependent' must he held to 
mean dependent for the ordinary 
nocoBsarles of life for a person of 






sitloT 



beneOta 



receptli 

tabllshment or Increase of some fund 
which he might desire to lay aside," 
Dazy V. Apponaug Co., supra. 

rf. Slate V. Beltrami County Dlst, 
Ct., HI Mi-n a? "■ "■'" •"" 

[a] 



Ct., 



ported hy her son. partly by the 
wages of his employment and partly 
by the yield of his land. Is wholly 
dependent on her son for support, 
within the meaning of the Minnesota 
Compensation Act (Gen. St. [19131 
1 8208 par Z). State v. Beltrami 
County Dlst. CL, ISl Minn. 27. 1B4 
NW B&». 

n. Wall V. Holbrook, etc., Corp., 
ITO App, Dlv. «, 155 NYS 708. 

ia} tnstar UviBg wMA parenta.— 
"The appellant contends, however, 
that the sleter was not a dependent 
within the meaning of the statute, 
tor (he reasons that the moneys for 
her support were not paid directly 
to her Individually hy the deceased, 
and (hat her parents were legally 
chargeable with such support. If 
.. j-_. .V a contrlb- 



dependent upon the r 



uted to her support by the deceaaed, 
such dependency was not afCaoted by 
the fact that the moneys were ao 
applied by a person to whom they 
had hesn paid by the decsased for 
that purpose." Wal» v. Holbrook. 
etc., Corp., no App. Dlv. t. », 1EE 
NYS 7M, 

79. Hotel Bond Co.'e App., 89 
Conn. 14), 1E2, 91 A X4E: Smith v. 
Cope. I BWCC E«9: Howells v. 
Vivian. 4 WCC 106, 86 I* T. Hep. N. 
a. 6!9. 

"In this case there was evidence 
that the deceased contributed to 
the surport of hla mother, and that 



while 



: Immediately depend- 



regular employment and of property, 
liable to become dependent. 'Wn rM.ii- 
not hold. 

evidence 

the mother had been reoeivmg sap 
port from her deceased son and wai 
not partially dependent upon hlin 
Nor can we hold, as matter of law 
that evidence such as this did no 
tend to prove a condition of partia 
dependency." Hotel Bond Co.'s App. 



V. Rlveraide Storage, etc., Co., 
1 lEE NW 462. 

■. Erie R Co.. 87 N. J. 
■~4 (rev OI 
,. AM. 96 A 



Havey v 



Tounds 8S N, J. L. 6^4. 96 A 99B]. 

ai. Mahoney ▼. Qamble-Desmond 
k>., (Conn.) 96 A ia2E; — ■ - ■ 













hla Cop 










"The 




t'"of 


dependency 














B below a stsjidard eiilt- 


able to 


h! 




dltion in lit 


, could 




bB?i 




family 










the de- 


ceased b 




buT 


Whether such 


con trl- 


butlons 


W' 






ide the 



of life suitable for persons In their 
class and position." Dazy v. Appo- 
naug Co.. 36 R. I. 81, Sfi. 89 A l^U. 

[a] nitutratloaa. — (l) -We are 
only to determine whether at the 
time of the Injury the father was 
dependent upon the boy's earnings 
within the meaning of tbe act. As 
to this we think there can be no 
doubt. It was the father's duty to 
support the boy. and it was his riyht 
to receive the boy's wages. The boy 



did the father maintain the boy In 
exchange for his wages. The boys 
wages belonged to the father. What- 
ever earnings the boy turned over to 
his father were used by the father 
In discharging his legal obllgatii ~ 

father had no ... 

* "" '"' ' plainly 



1 family; and 

._ __ ._._ ...jury, he __ ,__ 

nendent on the boy's earnings 

p means of living." Mahoney T, 
mble-neamond Co., (Conn.> 96 A 
!S. 11)26. (1) Where a deceased 
ployee, who left surviving him 

o brothers, a alster, and a notber. 



had, during bis father 



L week from 

ly waees or ntteon dollars, 
r the father's death he sent 
I twenty dollars to twenty- 
irs a month to be applied on 



when such expe 



would support her, and i 



, 89 Conn. 367, 



I R. Co,, 87 N, J. 
-ausa V. PntL 87 
78; Wals V. Hol- 
[70 App. Div. 6. 
V. Bush Terml- 



IB dependent for 

irles of life; one 

..er for support or 

-.-_. Erie R. Co., 86 N. 

J. L. Bi>0. 91 A 103E. 

[a] ZUaatoatlana, — (I) "In the case 
at bar the earnings of the employee 
were the chief source to which the 
claimant looked tor her maintenance 
and Bupport. Apparently hla regu- 
lar and BUbalantlal payments were 
given by him and received by her. 
not as a gratuity, but In recognition 
of a moral If not a legal obligation 
to support her. In accordance with 
the promise made when he induced 
her to become a non-producer. This 
Is enough to create a relation of de- 
pendence, aa a basis for compensa- 
tion." Kenney's Case, XZ2 Mass. 
401. 404, 111 NE 47. (2) "It iB de- 
nied that petitioner [a slater] Is an 
actual dependent, and It is practi- 
cally conceded that no one else 
could claim to be such. The evi- 
dence shows that deceased made his 
home at her house, bo far as he had 
a home, and that his brother did 
likewise. Both worked on their 
boats and were away from Monday 
until Saturday, but always spent 
their spare time, from Saturday- 
until Monday, at her house, and each 

Said her IE a week. 'The court 
Dund, and its finding Is ]u stilled, 
that these payments were materially 
greater than the mere value of the 
hoard and lodging for thirty -six 
hours and the care of their extra 
clothing, ftc, for the rest of the 
week so that they were really con- 
tributing to her support." Hammll! 
V, Pennsylvania R. Co., ST N. J. L. 
888, 883, 94 A SIS. (3) "Proof that 



prior 



gave hla eam- 
d that the father 



[b] Oontzfbiitloiia to snpportv— A 

son living with hie parents and pay- 
ing the price for his board and lodg- 
ing that la ordinarily paid at board- 
ing houses may be said to be con- 
rjbutlng to their support. Erichson 
—ell Works, 196 Hi. A. 



I, Kennerson v. Thames Tow- 
; Co.. 89 Conn. J«7, 94 A 872. 
llSIflA 416; Hotel Bond Co.'a 



a.in 
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family fund,** aad the contributions may be at irreg- 
ular intervals and in irregular amouots,** and ne^ 
not approximate at least the miDimum amounts of 
compensation fixed by the aet.** 

Financial injury as test.^' Under the Knglieh act 
the amount recoverable in cases of partial d^end- 
encj must be reasonable and proportionate to the 



injury to the dependent. As a result of this, under 
the English cases, it becomes a question of whether 
the death of the employee was a financial injury to 

the dependent.** But under American acts making 
the sole question one of dependency on the earnings 
of the deceased at the time of the injury, the ques- 
tion of financial injury is not eseentiol.^ 



XI. INJUBUSS FOB WHICH OOHFENSATION HAT BE HAD 

of a liberal construction." The fact that a com- 
pensation act contains a schedule of particular in- 
juries for which specific awards are provided does 
not require it to be construed as excluding all other 
injarie3.*° 

Incapacity. To constitute incapacity as a basis 
for compensation, it is not necessary that there be 
an actual physical inability to perform work, but 
it may consist of any deprivation of power to earn 
w^es as a workman.* 

Hasardona employmaata. Where the statute pro- 
vides that compensation shall be paid for injuries 
to employees engaged in enumerated hazardous em- 
ployments, It is not sufficient that the employment 
is within the statute, but the employee at the time 
of the injury most be engaged therein;* although 

1, ■ awr\,\^ Stt; Tamworlh Col- 
Co. V. Hall, i BWCC 3-- 



[} 53j A. In QeneraL Under the terms of the 
English act,** which have been quite generally fol- 
lowed in the United States," to give rise to a claim 
for compensation the employee must have sustained 
personal injury*' by accident*" arising out of, and 
in the course of, the employment.** Some statutes 
in the United States, however, omit the words "by 
accident" ae a qualification of the words "person^ 
injury. "*• Others provide that the injury shall he 
in the course of the employment without in terms 
requiring that it shall arise out of the employment.** 
The Wutiington statute is apparently sui generis, 
and totally omits any part of the phrase "personal 
injury by accident arising out of, and in the course 
of, employment." "^ In the application of these pro- 
viaions of the statutes the courts favor the adoption 



tiff's" Illegitimate -.= 

old. living with her and her hus- 
band, turned over to her hla wasea, 
paying nothing for hla board, room, 
or lB.undry. but obtaining from her 
money for his eipendilures. Bhe was 
partly dependent on bim, although 
ahe waa aupported by her huaband, 
where ahe had required certain med- 
ical and BursloHj attention, the eT- 
Eenses of which were paid In part 
y the deceased, and hla wagea were 
callable by her for such at- 



on, all of 1 
of his 



I only by i 



a«. McLean 



amings. Smith v. 
Ic, Co.. 96 Kan. BIS, 

. MosB Bay Hsma- 
ii» iro... out., ^1.. S BWCC iOt [rev 

tl«0»] Z K. B. 5tl, 2 BWCC tS2}; 
lodgson v. West Stanley Colliery, 
S BWCC !«0. Contra Senior v. 
Fountains, [1907] 2 K. B. SSI, 9 WCC 

Co.'s App., I> 



as. Hotel^ Bond 



24 S: 









87 k J. L. 401 94 A 

ertwin V. Hall Bros. SS. Co., S BWCC 
SSS; FolllB V. Schaahe Hach. Works. 
II B. C. 471, 1 BWCC 442. 

[Ell ninatratlos. — "The next point 
Is that the widow and daughter, for 
whose benefit the petition was filed, 
are not dependents In the sense In- 
tended by the act. Thla point we 
deem to be without subnlance. It Is 
true that the deceased did not work 
steadily, that he wbh Inclined to dis- 
sipation, that he did not live at home 
all of the time, and that his wife's 



: ther 



svldenc 



that when 



o-lfe and daugh- 



ter, and that he and t 

tlon In any sense of the word. Co 
aequantly. the presumption of d 
pendency waa not rebutted. S 
Pamph. L. 191S, _p. SOS." Taylor 
Seabrook, 87 N. JT L. 407, 408, 94 



S7. Am flxlnr KBumnt of oompea- 
■atloB aee Infra i 39. 

88. Mahoney v, Gamble-Deamond 
I'o, (Conn.) 98 A 1026; McLean v. 
MoBB Bay Iron, etc., Co., [1909] 2 K. 



Ilery _ 

Si. Mahoney v. 

Co., (Conn.) it A 1026, ivio. 

"We are not, therefore, roqutred In 
this case to strike a l>alance between 
the boy-B earnings and the cost of 
hin mnintiTniiice, with a view to aa- 
hether his death waa a 
jury to the father." 
Gambia- Desmond Co.. 

So. St. 60 & 81 Vic 

6 Edw. VII c G8 1 1 



ble-Desmond 



c 87 I 1 



Bryant v. FiBaell. 84 N. J. L. 72, 88 
A 488 (holding that to warrant a re- 
covery under j 2 of the emnloycrs' 
liability act of April 4, 1911 [P. L. 
p 18C] from an employer for the 
death of an employee, it muat ap- 
pear that the employee's death waa 
caused by {a) an accident (b) aris- 
ing out of, and (c) In the course of. 
his employment; even though the 
Injury arose out of, and In the course 
nf. the employment, if It Is not an 
'■'-—■ —thin the purview of the 
be no recovery; even If 



If It did ^ not aril 

and even though 
dent which arosi 
ploymont," If It d 



91 Wash. 688. 60G, 



read Into our act 
word 'accident' or 
round In the Eng- 



1 of clear and 



the past mlschiefa of ( 



langi 



i of ( 



OoiutrnMlas of atatnt*. — (1) 

11 It, obvious that the construction 
of thla statute will be much broader 
than that of the ordinary type of 
compenaatlon aPts In the united 
States. Sterts v. Industrial Ins. 
Commn.. 91 Waah. G88, 168 P 266. 



celved when 



iployer'a prem- 
duatrlal Ins. 
For example, 
to the depend- 



charged employee who waylaid the 
train. Sterti v. Industrial Ins. 

^,M. In re Kaaney, 217 Maaa. B, 104 

NB 488; State v. St. Louis County 
nist. Ct.. 129 Minn. 178. lEl NW 912: 
Sterti V. Industrial Ina. Commn.. 91 
Waah. 688. 1B8 P 258; Zappala v 
Industrial Ins. Commn.. Si WasK 
314. 144 P 64, LRA1916A 296; Ven- 
nen v. New Delia Lumber Co., 161 
Wis. 370., 164 NW 640. LRA191SA 



Bridge 



98. Wunei __ „ _ 

Co., 168 Tjts 1043 (holding that 
under the New York act the inten- 
tion was to provide compenaatlon for 
all persona,! Injuries involving per- 
manent or temporary disablfitv 
whether total — — — ■-■- 

I, Qorrell v 
144 P 244. 

Iiuiapaoltj aa nuaan 
satlon see fnfra 1 81. 

9, Newman v. Newr 
326, 113 NE 332 faff 



NE 266 [aff 189 App. Dlv.'472.' 166 



;)rovlde , 

De Voe v. New York State 
- 169 App. Div. 472 476, IGG 



s thereof, started 



lly requirement of the company 
ih dealgnatad and paid the per- 
maklng the test, and was killed 
m automobile running near the 



uded as a hazardous employmer 
nee the testing of his watch wi 
erely a condition of employmer 



In the law see cumulative Anr 



ma, ■Lm«-titl«-, paga and H' 



§§ 53-54] 
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the injury need not result from the particular risk I [^ 54] B. NeceBSity and Oharactar of Phynlcal 



which induced the legislature to include the employ- 
ment within the operation of the act,' 

Bight of action against third pecson. UolesG the 
statnte proTtdea to the contrary, the fact that the 
employee or hio representative may haye a cause of 
action for the injury against a third person will not 
prevent an uward of compensation.' 
£>e Voe v. New York State R. Cos., 
169 App. Dlv. 47a, IBS NTS IS [aJt 

218 N. f . J19, 111 NE 266], (2) Wham , ., . . 

& general utility roan, eciKOKed In an In re Hurle, ; 
establlahment where drugs and 
chemicals are manufactured, was en- 
gased at Che Instant of tbe accident 
m bulldlTiK a Hhelf, he was held 
within a cfaaslflcBtlon of the "manu- 
facture of drugs and chemicals," 
since In order to do his work It may 



mlcals 



1, 188 App. I 



9 shelf and, after 



3 NTS 221. 



wagon who also occasionally assisted 
In tbe abattoir and in tJie prepara- 
tion of meat was not engaged In 
either of these employments while 
on his way on foot to arrange for 
the preparation and care of a dressed 
hog purchased hy his employer and 
to be delivered later, although he 
had also with him a package of meat 
for delivery to a customer. Newman 
V. Newman. 169 App. Dlv. 74B. IBS 
NTS SGB [afl 218 N. T. 32B, 111 NE 
332J. (B) A traveling salesman, rid- 
ing In a public bus while engaged In 

gaged In a harardoua employment, 
and cannot recover under the work- 
men s compensation law (Conaol, L, 
c 6T>, Blthcugh his employer's busi- 
ness Is haiardouB under 1 2 group 3t 
of the act. Mandle v. Stelnhardt, 
ISO NTS 2. 

8. Boody V. K. & C. Mfg. Co., 77 
N. H, 20S, 90 A BB8, t,RA19l6A 10, 
AnnCaslS14D 1280. 

4. Bryant v. Flssell. 84 N. J. L. 
72. 79, 86 A 488; Mercer v. Ott, CW. 
Va.) 89 SB 9G2. 

'ThB fact, if It bo a fact, that the 
representative of the decedent has 
also a right of action against a third 
party. In nowise mllltateB against the 
present action. The act under which 
this suit Is brought, and which at 
best Drovldes only for partial com- 
vides speclflc- 



ploye 



•by I 



mpll" ^ 



I (hat 



latlor 



ther 



accident gives rise to a 
right of recovery against a thifd 
party." Bryant v. Flssell, 84 N. J. L. 
72, fa, 8« A <68. 

Bffeot of oompensatlon acts ob 
rights of aotloB anlaat thlrt pwmis 
see Infra )) 167-172, 

5. Madden'8 Case, 222 Mass. 4ST. 
Ill NE 379, I.RA191BD 1000; In re 
Johnson, 217 Mass. 388, 390. 104 NE 
736. 

"It Is clear that "personal Injury' 
under our act Includes any Injur; or 
disease which arises out of and In 
the course of the employment, which 
causes Incapacity for worh and 
thereby Impairs the ability of the 
employee for earning wages." In re 

[a] '"Hi eonuBon spMob ths wort 
Injury,' as applied to a personal In- 
Jury to a human being. Includes 
whatever lesion or change In any 
part of the system produces harm or 
pain or a lessened facility of any 
natur.il use of any bodily activity 
or capability." Burns' Case. 218 
NE «01, AnnCas 



JJOA 787. 



336, AnnCasl916C 919. LRAl'oiSA 279. 

■■It Is not necessary to "personal 
Injury' that there be a physical Im- 
pact.'' Madden's Case. 222 Mans. 48T. 
192, 111 NE 379. L.RA1916D lOOO. To 
same effect Coyle v. Watson, J191BJ 
A. C. 1. 

[a] ^ 



Harm — 1. Injnrr; Znjuzy by Acddest; Accident. 

The term "personal injury" when employed by it- 
self and without qualification is broad enough to 
include any bodily injury." It is not limited to in- 
juries caused by eitemal violence or physical force* 
and \i more inclusive than tbe phrase "personal 
injurj' by accident" which is more often employed.' 

ensatlon for In- 

I N°^ 



An optic neuritis caused by the 

pact of poisonous coal-tar st 
from a furnace which the emplt 



I persona! Injury, tl 
"The noxious vapor 
;hs bodily harm In 
he direct production 
rhe nature of the ' 
was such that they -v 



Im- 



)f the employei 



loles and striking him 1 
vhereby through Inhal 



[ through ths 



vision Is dea 



111 



_ _ ._ 487. 

NE 379, LRA1916D 1000: 
Keitncrs Cose, 222 Mass. 163, 109 NB 
9B1, LRAlSieA 304: In re Hurle, 21T 
Mass. 223, 104 NE 330, AnnCas 
I91BC 919, LRA1916A 279; Robblns v. 
Original Gas Engine Co., (Mich.) 157 
NW437; Adams v. Acme White Lead, 
etc. Works. 182 Mich. 157, 148 NW 
188, L,HA19ieA 283. 

" 'Personal Injury' Is materially 
broader In Us scope than is "personal 
Injury by accident.' "Personal Injury' 
standing by Itself comprehends a 
wide range of physical harm. In- 
deed, the phrase has been extended 
In other connections to comprise a 
large category of mischiefs which 
have a theoretical rather than cor- 
poreal adjuncllon to the human body, 
and which may be Intanglbli 
tal r-"-~ — -- — — ■' ■ 



It r 



:■ than tactile and physical. 



Inherent personal rights which gen- 
erally are recognized as protected by 
the law and as sacred as the se- 
curity from bodily violence." Mad- 
den's Case, supra. 

[a] Matsrtalltr of Olfleruios. — (1) 



by 1 



tandard established 



the ground for compensation Is 

simply the receiving of 'personal In- 
Jury arising out of and In the course 
of the employment. This standard 
is materially different from that of 
the English act and of the acts of 
some of the states of this nation. 
That standard Is 'personal Injury by 
accident,' both In Che act of 1897 and 
1908. See fits. 60 ft 61 Vict, c 37. 
1 1 (1): 6 Edw. VII. c B8, { 1 <1>, 
■rhe difference between the phrase- 
ology of our act and the English aut 
In this respect cannot be regarded as 
Immaterial or casual. The English 

known to the Legislature which en- 
acted our statute and was followed 
as to Its general frame and In many 
Important particulars. In re McNlcol, 
2lf Mass. 197. 102 NE 697. LRA1016A 
306; In ro Gould. 215 Mass. 480. 102 
NE 693, AnnCa8l914D 372. Indeed. 
'The language of the English act of 



wed T 

I Report of Mas 



achuset 



understanding of the llmlti _._ 

pressed by the words of ths English 
act. The freer and more comprehen- 



wlth the Bngllet act. The "personal 
Injury by accident,' which by the 
English act Is made the prerequisite 
tor the award of financial relief. Is 
narrower In Its scope than the sim- 
ple 'personal injury^ of our act." 
Madden's Case, 222 Mass. 487. 489, 
111 NE 379. LRA1916D 1000. (2) 
"It Is true that In Interpreting a 
Drds should be construed In 
Injury, how- 






clusive word. The is.c\ 
the word 'Injury' and not acciaen 
was employed by the Leglslatui 
throughout this act. '" " ~ 

In 



t remains tl 






[bj Bffsct of 
—''As was said In F> 
[19031 A. ~ "* ■ 



)1BC 919.'LRA19ia 
;ds •n>7 aoeUant." 



uced parenthetically as It were 
) qualify the word "'injury," confln- 
ig it to a certain class of Injuries, 
nd excluding other ctasHeB, as, for 

irles self InRlfited by design.' To 
le element of 'personal Injury" ths 



Eendeii the words "by the workman 
imself in Trim Joint Dlst. School V. 
Kelly, [1914] A. C. 687, whereby In- 
iiirisa Me signed' by persons other 
"■" ""orkmen ' — '-j-j 

: betwe* 

'y' and 'personal Injury by accl- 
it' put by Lord Reaalng, the prea- 
: Chief Justice of England, in the 
le last cited, at page 720, Is appo- 
e in this eonneotlon: 'For enample, 

snoe ot an explosion at the factory. 
It would constitute an injury by 
■irio"t; but If in consequence of the 
of his employment his sight 



an Injury by acci- 
Madden's Case. 222 Ma-ss. 
). ill NE 379, LRA1916D 1000. 
Til* fsdsral act of IMB,— (1) 



injui 



X press 



' limited 1 
Injurl. 



of 1 






in every case a dejlnlte accident I - 
the strict sense. Re Clark. 27 Op. 
Atty.-Cen. 346; In re Edmonds. Op. 
Sol. Dept. Labor 8B9; In re Irving, 
Op. Sol. Dept. Labor 219; In re Clark. 
Op. Sot. Dept. Labor 188. {2) To 
constitute an injury. It will sufllce 
If an element of accident clearly ap- 
pears or If the injury Is of a type 
which In ths interpretation of stat- 
utes of similar scope and purpose 
has been accepted as properly 1n- 
_....,... ._ ... _. — comprehensively 



JSr' 



ccldent 



injur 



. . njury must 

lie to some particular event 
f being died In point of 
re Clark, supra. (4) But 
ae caused -by ^ntlnuous 



64 [C.J.) 

When the injury is oceaaioned byphyaical force, the 
force ne«d not have been applied directly to that 
part of the body which it is contended has been 
harmed^* 

Accident. The word "accident," as used in a 
compensation act requiring the injury compensated 



WORKMEN'S COMPENSATION ACTS 



[§ 5-1 



for to be by "accident," is held to be employ.d in 
its ordinary eense^ as meaning- an unloolced-fDr and 
untoward event which is not expected or designed;"* 
and the term "accidental" means something un- 
usual, unexpected, and undesigned." It would seem 
that an injury cannot be held to be an injury by 



233]. 



(G) A d 



llfty referable to ti 









ployment. Involving' chlafly a. gradual 

'-ining, wearing out, or breaking 

of the employee la not within 
:t. In ro ifewltt, Op. Sol. Dept. 
(6) An employee over- 
uMcii nunc at work by a disability 
due to Bome unascertAlned Interna) 
disorder, not shown to have been 
caused by any accident or occurrence 
In the course of employment, is not 
Injured within the act. In re Tram- 
mell. Op. Sol. Dopt. Labor 244. (7) 
The act IncludeH Injuries only to the 
person, or bodily Injuries, and does 
not cover the breaking of an BrtlHclal 
leg-. In re Rodrlguei. Op. Sol. Dept. 
Labor 227. (8) An employee -' — '-- 



irlly 



rat ion — vace 1 nat Ion— 



ther..-., ~ -.., 

Sol. Dept. Labor 26B; In 
Op. Sol. Dent. Labor 226. <3) An 
Injury caused by strain from rushing 
work under a time record efflclency 
system, whereby a strong, healthy 
man wa» kept under a high neii'e, 
racking tension during every minute 
eight-hour workday, is within 

T_ — w . — Op. Sol. 

i-oion feet 
...,_.,. ._ -fl Luttrell. 
Op. Sol. Dept. Labor 219. 

Dlaesa* from, aaeldaat see Infra 

Ooira9mtlon»,l dUMoaes see Infra 
g 5S. 

Pr*vloiul7 w*»k*B*a ox dla*M*a 
eondltliui tkOoeatoataC see Infra | 68. 

a. Madden'B Ca.ae, !22 Mass. 4ST, 
111 NB 379, LRA1916D 1000. 

[a] niiutea4oii_"If one by ez- 






had b 



the 



1 had I . . , . _ 

JOse to Che brain, or its 

lestrnyed so as to result In 

although nothing whatever 

the eyes themselves 

-~ ■ nedlat-'" ~- 



Q doi 



rounding them. It yet would be said 
In common speech that his eyes had 
been Injured to the point of useless- 
nesB, whatever part of the human 
body thus has been made Incapable 
of Its normal use, so that practically 
it has ceased to be available for the 
purpose for which It was adapted. Is 
certainly 'Injured.' according (o the 

°""°'"°1"ir, -"*"'-," 

fracture of the spinel like those of 
this employee, It entitled to maintain 

erly describe the Injury an having 



. It li 



lethlng 



r detrli 






diminishes their value." 
Burns' Case, 218 Mass. 8. 12. 10& 
NE flOl, AnnCaal916A 7S7. 

•■ Cal.— Western Indemn. Co. v. 
Plllsbury. 170 Cal. 6B6, lEl P 398, 

Mich.— Robblns v. Original Gas 
Engine Works. 1G7 NW 437. 

N. H.— Boody v. K, & P.. Mfg. Co., 
77 N. H. 208, 90 A SG9, LRAISIIa 10. 
. AnnCaHlSlID 1280. 

N. Y.— He Plllppis T. Falkenberg, 
166 NTS 761. 

Wis.— - 



Wis. 



162 



"£itymolOBlcally, the word means 
imelhing whlcH happens — a render- 
ig which Is not very helpful. We 



tiling, in me coi 

the light of the purpose 
pears from the Act 11" 
there la no single rigid 



It In Its setting, I: 

■ght of the ,_.,-_- _, 

the Act Itself, Now 



i In ,_ 

by accident, as opposed to appoii 
ment, or omitted to mention son 
thing by accident, as opposed to I 
tention, or that he Is disabled by 
accident, as opposed to disease, 
made a discovery by accident. 

perlmenc. When people use tl 
word they are usually thinking 
some definite event which Is uni 
pected, but It is r ' 



trying to escape from the fleld 
be shot by accident. It mak 
"~ that the occupat 



■ by logic nor by ety- 



mula win precisely express Its usai 

for all cr *--- 

Trim Joli 



ly express Its usage 
Earl Loreburn, In 
. uiBi. School V. Kelly, 
.:. 667. 880, 7 BWCC 274 
p 6 BWCC S21], 
, — Southwestern Surety Ins. 



NW 486, LRA19f$A 283. 

N. H.— Boody V. K. i C. Mfg. Co.. 
77 N. H. 208, 90 A 869, LRA1916A 
10. AnnCasl014D 12B0. 

N. J.— Bryant v. Flssell, B4 - N. J. 
L. 72. 86 A 458. 

N. T. — De Plllppis V. FUkenberg, 
156 NTS 781. 

W. Va.— Archibald v. Ott, 87 SE 
791. 

Wis. — Vennen r. New Dells Lum- 
ber Co.. 181 Wis. »70. 164 NW 640. 
LRAI91EA 273 

Eng.^Fenton v, Thorley. [1903] 
A, C. 443. Compare Hehsey v. 
White, P900] 1 Q, B. 4*1, 2 WC" ' 



(an 



'Accldi 
.. ..Ich Is 
by the woi 



: I. 

arly case emphasliing the for- 
I and unexpected element of 

B. C— Neville v. Kelly. IS B. C. 
126. 1 BWCC 432. 

ncludes any Injury 

,n himself." Haldane. 
L. C. In Trim Joint DIsl. School v, 
Kelly, [1B14J A. C. 687. 679, T BWCC 
274 [dlsm app 6 BWCC 921]. 

la) Other OafialttoBSf— (1) "An 
unforeseen event, occurring without 
the will or design of the person 
whose mere act causes It; an un- 
expected, unusual, or undesigned oc- 
currence; the effect of an unknown 

unprecedented conaequence of It; a 
casually." Black L. D, [quot Adams 
V, Acme White Lead, etc.. Works, 
182 Mich. 167. 160, 148 NW 486. 
LRA1916A 283). (2) "A casualty— 
something out of the usual course 
of events, and which happens sud- 






'Itb- 



Fbf'Ktatntorj OmBa. 
jrasfca, under Rev. 



ning 



inlng a 



> clearly 



I 3698b, the ' 
less a dlfteren. „. 
Indicated by the i 

or unforeseen e.. „___ „ 

denly and violently, with or with- 
out human fault, and producing at 
the time objective symptoms of an 
Injury. See Johansen v. Union 
Stockyards Co., 99 Nehr. 828. 160 
NW 611. 

[c] Kale ofatklnlnv u to aool- 
dsBt Inanrano* alstbtgnls&ad. — The 



actrlne of s 



cldenf 



"It II 



statute. Its general purpos 



I tol- 



actly follow the rules suggested and 

applied In tl: - ^ - - 

The statute i 



uggested 



168. 



9 Engine Co., (Mich.) 167 NW 

d] ninstrattons, — (1) Fall of 
■ of metal from upper story of 
Iding under construction. Wy- 
- Flssell, 84 N. J, L. 72. 66 A 

caused'by something striking her oii 
the shoulder to look through an ap- 
erture into the next room, when an- 
other employee thrust scissors 
through the aperture and Into her 
eye destroying the sight. De Flltp- 
pls v. Falkenberg. 166 NTS 7«. 
(3) Fall from roof. Von Etta's 
Case, 233 Mass. 66. Ill NE 696. 
LRA1916D 641. (4) Drinking pol- 
luted water. Vennen v. New Delta 
Lumber Co.. 161 Wis. 370, 164 NW 
640. LRAiaieA 173. <E> Drinking 
poisonous fluid in mistake for water. 
Archibald v, Ott. (W. Va.) 87 SB 
791. (6) Abrasion of eye by foreign 
matfer. Adams v. Thompson. 6 
BWCC 19. (T) Chip of steel flying 
into eye of workman using cold 
chisel. Neville v. Kelly, 13 B. C. 
12B. I BWrc 432. (8) Fragment of 
coal working into knee of miner. 
Thompson v. Ashington Coal Co.. 84 
L. T, Rep. N. S. 412. 3 WCC 21. (9) 
Scraping of foot by tight boot, how- 
ever, le not an accident. White v. 
Sheepwaah. S BWCC 382. (10) Nor 



: the 



,■ frlctli 



1 Co., 



Mar 



L T. L. R. 



Holywi 

7 WCC 19. 

11. Vennen v. New Delia Lumber 
Co.. 161 Wis. 370. 374, 154 NW 640, 



of It Implies 



d aliancaa In the law see ci 



same title, page and ni 



5§ 54-55] 

accident unless a specific time 
fixed on aa the time when tlie alleged accident hap- 
pened," but it is not essential that there be an ap- 
plication of violence or external force to the person 
of the workman.** An injury may have accidentally 
Imen sustained, althougli resulting from carelesBnees 
or negligeace," ur from the negligence" or the will- 
ful act of a third person," or the act of an alien 
enemy.'' Further, an accident is not the less an 
accident becLuse the remote cause was the idiopathic 
condition of the employee." The question whether 
an injury is an" "accident" is a mixed one of law 
and fact." When applied to ascertained facts, it 
is a question of law. 

Foitnitoui erent. Where the word "injury," as 
employed in a statute. Is limited to the meaning of 
an injury resulting from some fortuitous event, it 
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has been held that tha term "fortuitous event" ia 
not to be distinguished from ' ' accident, ' ' " althoi^ 
it has been said that it is the strongest term which 
may be employed." 

[$55] 2. Diseaao— a. In OeneraL An idio- 
pathic as distinguished from a traumatic disease 
cannot be regarded as an injury by accident;^ but. 
on the other hand the fact that an injury may be 
classed as a disease does not take it out of the oper- 
ation of a compensation act." Even under the re- 
stricted nse of the term "personal injury" aa refer- 
ring merely to accidental injuries it includes all of 
the consequences of the accident, whether a develop- 
ment of the injury from a derangement of the physi- 
cal structure of the body, or of a disease from the 
accident." Hence a disease occaBioned by an acci- 
dent is held to be a personal injury" and the acoi- 



Jury or death of tha employee. II 

contemplateB ftn event not within 
one's (oresleht and eipoctallon, re- 
eultlng In a mishap causlns Injury 
to the employee. Such an occur- 
rence may be due to purely acci- 
dental causea or It may be due to 
overBight and neglLsence." Vennen 
V. New Dells Lunjber Co., supra, 
[a] Otlitr Oallaltloiia. — (l) "Hap- 

FianlnB by chance; unexpectedly tafc- 
ng ptace: not according to the usual 

Sected." Robbina' V. Original Gas 
Inglne Co.. (Mich.) 1B7 NW 417. 
i*H (2) "HappenInK by chance, or 
BCtedly taking place, not ac- 



expectf 

rdfiig 



the 



jsual 



__ tuttous," Naud 

V. King Sewing Mach. Co.. 159 NTS 
BIO, 812 [quot North American L., 
etc., In«, Co. V. Burroughs. SB Pa. 
ii, 8 AmR ilZ]. (3) "An event 
taaDpenlng without human agency, or, 
ir happening through human agency, 
&n event which under the clrcum- 
atances 1b unusual, and not expected 
to the person to whom it happens." 
Naud V. King Sewing Mach, Co., 

Ifl. Llondale Bleach, etc., 'WorkB 
V. RIker. 86 N. J. U 438, B« A 929; 
Steel V. Cammell. jlSOB] a K. B. 
288. 2 AnnCaa 112: Petachett v, 
Prels, S BWCC U; Evana v. Dodd, 
G BWCC 305: Martin v. Manchester 
Corp., 5 BWCC 2B9; Eke V. Dyke, 3 
BWCC <82. 

[a] niiutxktlon. — Petitioner can- 
not be BAld to have been Injured by 
accident where after ten daya' serv- 
ice In defendant's bleachery he was 
affected wilh a raah which was pro- 
nounced to be a condition of eciema 
capable of being caused br acids and 
found by the trial Judge to have 
been caused by contact with the 
dampened goods. Llondale Bleach. 
etc.. Works v. RIker. S6 N. J. L. 
4Ze, 89 ■ """ 



"iSl La'Veck v. Parke. (Mich.) 157 
NW 72: Bystrom v. Jacobson, )S2 
Wis. 180, Ite NW 919, L,RA191SD 






(al &khalatloa of polaouonB nmam 
aak tmues (1) mar cause "disability 
SBUltlng from an accidental 
Naud^ V. King Sewing 
169 NY8 910, 912. (2) 
of oartion monoxide 



Hach. 

So ■ 



ELS by miner may be aocldei-- 
Blly V. Aucherlea Coal Co., 48 Sc. L. 
Rep. 768. 4 BWCC 417. 

[b] Herrona shook may be acci- 
dent. YateB v. South Klrby, etc., 
Colllerlea. S BWCC 418. 

Miuonlar atraln and ovsrezertloB 
see infra 1 6T. 

!«. 111.— Eh-ickBon V. American 
Well Works, 19B 111. A. 348. 

- _ PI,,. 



hugh,J 



i Md. ; 



:, 97 A 999. 



e Co. 



Robbli. . 

-57 NW 487. 
lor V. Seabrook, B7 N. J. 



Original Gas 



W. Va. — Archll>ald.-T. Ott, 87 SB 

791. 
Wis.— 

840. LRAliieA 'Z7t' 

"It la plain enough from the terms 
of the act that, when an Injury aris- 
ing from a risk of the business is 
suffered while the employ^ Is doing 
the thing which his employment 
fairly requires him to do, he will be 
entitled to compensation (ei 
when the Injury is caused by 



.„ _.. .____. K 

Itlful and serious misconduct of 
tie Injured employ^, or by hla Inlox- 
^tion), although he was doing the 
'ork in a negligent or unusual 
'ay." Mann v. Grlaatonbury Knlt- 
Ing Co.. (Conn.) 96 A B68. 889. 

''The intention of the legislature 
a include accidental Injurlea result- 
ig from negligence within the ian- 
e of the Compensation Act ia e- 



inlfest that t1 






e the 






_ a in 

>f the Ian 

as used in the Com 



, tlon Act, referring to a pel 

sonal injury accidentally euatafned 
by an employee while performing 
services growing out of and inciden- 
tal to his employment, include all 
Sccldental in juries, whether happen- 
ing through negligence or otherwise 
except those Intentionally self -In- 
flicted." Vennen v. New Dells L-um- 
ber Co., lei Wla. 370, 373. 1G4 NW 
B4Z, U{A191SA 278. 

IS. Mercer v. Ott, (W. Va.) 89 3B 
952; Manson v. Forth, etc., S8. Co., 
[1913] S. C. 921. GO Sc. U Rep. 887, 
8 BWfcc 830. 

le. Western Grain, etc., Co. v. 
Plllsbury. (Cal.) 169 P 421: Weatern 
MeUl SupplyCo. v. Pillsburr, (Cal.) 
168 P 491; Western Indemn. Co, v, 
Plllsbury, 170 Cal. 686, 706, IBl P 
398; Walther V. American Paper Co., 
<N. J.) 98 A 264: Trim Joint Dlat. 
School v, Kelly, i BWCC 274 [dlam 
app 6 BWCC 9811; Anderson v. Bal- 
four, 3 BWCC BBS: Niabet v. Rayne. 
3 BWCC 607. Contra Uurray Y. 
Denholm, 6 BWCC 496; Blake v. 
Head, B BWCC 303. 

"An injury caused by the attack 
of a third person may be accidental 
so far as Uie injured person Is con- 
cerned." Western Indemn. CO, V. 
Plllsbury, aupra 

[al siBStraUoiu ot iajntles hsld 
MoUentaL— (1) Willful or criminal 
assault generally. Western Indemn. 
Co. V. Pillabury. 170 C^l. 688. ISl P 
398. <2) Shooting. Western Metal 
Supply Co. V. Plllsbury, (Cal.). 1B6 p 
491. (3) Aaaault on night watchman 
for purpose of robbing him. Wal- 
ther V. American Paper Co., (N. J.) 
98 A 264, (4)- Murder of night 
watchman. Western Grain, etc., Co. 
V. Plllsbury, (Cal.) 159 P 423. 

IT. Rlsdale v. Steamship Kilmar- 
nock. [1916] 1 K. B. 603, 8 BWCC 
7 (engineer on ateam trawler struck 

18. Carroll v. What Cheer Stahles 
Co., (R. I.) 96 A 208; Wicks v. 
Dowell. [190B] 2 K. B. 226, 7 WCC 
14. 2 AnnCas 732; Pennah v. Mid- 
land, etc.. R. Co., 4 BWCC 440; 



Steamship Swi 



(a] 



I Vale 



Rico. 4 



Ing the course of hit — , . 

he waa seised with an epileptic fit 
and caused to fall from a stage on 
which he stood. WUks v. Dowell, 
II90B] 2 K. B. 2iE. 7 WCC 14, i 
AnnCas 732. 

19. Bryant v. Fissell, 84 N. J. L. 
72. B6 A 4B8. 

90. Bryant v. Fissell. B4 N. J. L. 
72, 86 A 468. 

81. Zappala v. Industrial Ins. 
Commn.. 82 Wash. 814, 144 F Et. 
LRA1916A 296. 

[a] "ToTtaltaiia la Ce&ned as: 
'Occurring by chance aa opposed to 
design; coming or taking phice with- 
out any cause; accidental; casual;' 
Bjid a fortuitous cause la said to be, 
'A contingent or accidental cause,' 
Zappaltt V. Industrial Ins. Commn., 82 
Wash. 314, 316, 144 P 64. I^ItA1916A 
29B [quot SUndard D.1. 

aa. Sterta v. Industrial Ins. 
Commn., 91 Wash. BB^ 693. IBT " """■ 



the 



.Id that the term 

lular eipreasion but one 
lawyers for positive 
term In truth that la 
en one wishes all of 



ployed in the administrative portions 
of the Washington act is used for 
brevity as a convenient substitute 
for fortultoua evenL SterU v. In- 
dustrial Ins. Commn.. 91 Wash. EBB. 
1B8 P 266. 

as. In re Murray, Op. Bol. Dept 
T,,abor 239; Pencis v. Oirard, 47 Que. 
Super. 406. 

H. In re Withy, Op. Bol. DepL 
Labor 273; In re ^llmore. Op. Sol. 
Dept. L.abor 245: In re Murray, Op. 
Sof. Dept. liabor 239; Glasgow Coal 
Co. v. Welsh, 8 BWCC 836. 

8B. Larke v. John Hancock Mut. 
L. Ins. Co.. (Conn.) 97 A 320. 

SO, Cal. — Great Weatern Power 



a-Donnewald 



1136, LRAieie 

111.— Frey, v. aere— ._. 

Coal Co., 2JTI11. 121, 110 NE B24. 

Mass, — In re McPhee, 222 Mass. l. 
109 NB 633; Hunnewell's Case, 220 
Mass. 851, 107 NB 984; In re Hurle. 
217 Masa. 222. 104 NE 316, AnnCaa 
191GC 919, LRA1916A 279. 

Mich. — Cline v. Studebaker Corp., 
166 NW BIB. 

N. J.— Newcomb "■ * 



166 NTS 864. 



164 NW 847: Vennen i 
Lumber Co., 181 Wis. o 
640. LRAIBISA 273: Hell< 
Ing Co. V. Industrial " 
Wis ■■- 



1E2 NW 446. 



^flTl'er; 



lowen Cjlllery Co. 
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dent ia to be regarded as the proximate caaee," as 
for example where an abrasion or breakii^ of the 
ekiD i^ followed by btood poiaoDin^ or by the entry 
of the germ of an infectious disease." It ia not 
necessary that the lesion of the skin be produced by 
physical force.*** An idiopathic disease in the sense 
' in which the term is used in the discussion of the 



Lewis V. Port of London Authority, T 
BWCC S77: Brlntons v. Turvoy, 7 
WCC 1. 

(al miutntIoiu_<l) DrInklnBof 
polluted water ca,UBlns typhoid fever. 
Vennen v. New Dells Lnmber Co., 
161 WlB, no. 154 NW 640. LRA 
1»1«A S7S. (S) Inhalation of dajni 

McPhee'a ' Case , 
lluB. 1, 109 NE 6iS. (II Loss of 
Cnsers resulting In lobar Ttneuiponla. 
Kohler V. Frohraann, 167 App. Div. 
E33, 1&3 NYS 563. (4) Blow on skull 
occasioning paralysis. Frey v. Ker- 
ana-Donnowald Coat Co., 271 111. 121, 
110 NE SZ4. (5) Paxalysis result- 
ing from the rupture of a small 
blood vessel from unusual heat and 



NTS "876. " ao")"Pnot jumping to'a 
boat, getting; wet, and contracting 
sciatica. Barbeary v. Chugg, 8 BW 
CC ST. 

Ibi Brldanoa bald not to t3uiw. — 
That pneumonia resulted from 
accident. Langley t. Heove, S BW 
CC 17B. (2) That scarlet fever was 
result of accident. Martin v, Man- 
ila Corp.. B_BWCC 2B9. (3) That 



heart fallui 



while 



nderground Electric R. Co., 6 
WCC 247. (4) That angina pectoris 
as due to overexertion. Hawkins 
Powells TlUery Steam (-oal Co., 
ISllI 1 K. B. 988. 4 BWCC 17B, 
i) That erysipelas wan reniilt of 
' Hugo V. Larkln 



228. ' 



8 BWCC 



.-, n&Olnr* not bit«fvr«d vlth. 

— (1) That apoplexy waa result of 
accident. Olson v. Steamship Dor- 
set, 6 BWCC 868; Broforst v. Steam- 
ship Blomdeld, e BWCC Sia. (2) 
That anthrax did not result Irom 
accident. Sherwood v. Johnson, E 
BWCC 886. (1) That breaking of 
artery In " 



In the 



dent, -rohni 



n of c 



■. The Shi 



Jilde, 






from hronchltls was" result of acci- 
dent Thoburn v. Bedllngton Coal Co.. 
6 BWCC 128. (6) That heart failure 
was due to accidental strain. Dough- 
ton V. Hickman, B BWCC 77. ?7) 
That pneumonia was duo to fall by 
accident. Lovelady v. Berrie. 2 
BWCC 62. (8) That rupture was not 
due to accident. Walker v.. Murray, 
(1931] B. C. 826, 48 Sc. L. itep. T41. 4 
BWCC 409; Clarkson v. Charente SS. 
Co., 6 BWCC 6'40." (9) That rupture 
or breakage In the back Irom which 
employee died waa due to accident. 
Hewitt V. Stanley, 6 BWCC 601. 
(10) That tetanus resulted from 
accident to coal miner. Smith v. 
National Provincial Ins. Corp.. 6 
BWCC 802. (11) That uremia was 
not caused by accident. Ashley v. 
Ulleshall Co.. 5 BWCC 86. 



„;:« 



eases arising in this eoonection ia one which develops 
gradnally or at least imperceptibly and, vhile it 
may be attributable to external conditions, is alao 

dependent in part on oonditions inherent in the in- 
dividual." A traumatic disease, on the other hand, 
ia one which is caused by physical injury.*" In ord6r 
that a disease may be re^rded as traumatic, it has 

dude any form of bodily harm or In- 
capacity, whether arising by itlrect 
cnntai-i. nr lesion caussd by e"""-""' 

physical force. 

LD." Id.rke V. Joh 



lias developed from a. frostbite 
— t said: "If the primary In- 
ses out of the employment. 
sequence which flows from 
Ht arises out of the employ- 



/ ln]url. 



enough If In 



not be broken. 

of this chain. . . 
erysipelas doe's not < 
from frostbite; It I 

this in»tnnnn '( >.» -. 

result from an 'injury wnen tnere is 
a causal connectlen between them." 
Larke v. John Hancock Mut. L. Ins. 
Co.. (Conn.) 97 A 320, 323. 

W. In re Green, Op. Bol. Dept. 
Labor 237; Great Western Power Co. 
V. Plllahury, 171 Cal. 69, 151 p 1136, 
LBAISIBA 881; Milwaukee First Nat. 
Bank v. InduslHal Commn., 161 Wis. 
B2S. 164 NW 847; Fleet v. Johnson, 
6 BWCC 60. 

[a] ninatratlDii. — Where a serv- 
ant while engaged In shaving and 
Ealnting poles accidentally caught 
Is hand 'between one of them and 
another piece of timber, bruising the 
flesh and knocking a piece of skin 
off the back. Inflammation and sup- 
puration setting In resulting In what 
Is commonly known as blood poison- 
ing, the accident In course of em- 
ployment was the proximate cause 
of such Injury, the court saying; 
"We perceive no merit In the claim 
that thlB disability was not prox- 
imately -■ *"■ "■- '-' -- 



abrasion of the t 



Such I 



IBultS 

hey are brought about by the opera- 
Ion of what are ordinarily consld- 
red natural forces, that Is, by the 
1 fervent Ion of Infectious germs 
Bually, or at least frequently, pres- 
nt In the air or on the surface of 
ubstances with which any person 
lay come In contact, and which are 
ivlstbla to the eye and Imperceptl- 
le to the senses." Great Western 
'ower Co. v, Pllisbury, 171 Cal. 69, 

0, 161 P 1136, LRA1916A 281. 

39. Larke v. John Hancock Mut. 

1, Ins. Co., (Conn,) 97 A ~' 

, Studebaker Corp.. (Mich. 



ta] 



^6 NW 
I. — (1) Eryslpt 



Hancock Mut. L. Ins. 
JO., (COnn.) 117 A 820. (!) Qonor- 
-hea Cllne v. Studebaker Corp., 
(Mich.) 155 NW 61S. Compare Mc- 
Joy V. Michigan Screw Co.. 180 Mich. 
(54, 147 NW 672. LRA191BA 323; 
VoeJx v. Industrial Commn., 161 Wis. 
i4D. 162 NW 830 (In both of which 
-aaea Infection was held not to be 
Jury). (3) Tetanus, 
--ilngton Main Coal 
Walker v. Mulllns, 



, Dim 



plojment of the decedent to the 
weather caused a frostbite producing 
lesions of the face, through which 
the germ erysipelas entered and the 
disease erysipelas' developed. We 
think the Icalon, whether produced 



Ishap. If the 



violence i . _ 

toward mishap. Larke v. John Han- 
cock Mut, L. Ins. Co, (Conn.) 97 A 
320, 521. 
SI. In re Hurray, Op. Sol. I>ept. 



worth. 4 WCC S. (S) Dermatitis In 
case of hairdresser's assistant. Fets- 
chett V, Prels, 31 T. L. R. 156. (8) 
Blood poisoning following scraping 
of foot by tljTht boot. White v. 

sy~ h . sw^n „, ^^y ,^m 

o( TOluntarlly 



li of ship's 

Klnfauns- 

^ralysls fol- 



h canvasser was exposed. 

V. Singer Sewing Mach. 



foUoT 



>'lng act of caretaker In opening 
s. Eke v. Dyke. 3 BWCC .4Bf. 
(11) Scarlet fever following act of 
workman cleaning mortuary In fever 
hospital. Martin v. Manchester 
Corp., G BWCC 25». (12) Typhoid 
fever from contaminated water. In 
Potter, Op. Sol. Dept. Labor 271. 
• " ■ '■-■ —-or from ' 



Typhoid ■_, 
•— Finlay v 



Tulls 



. handling 

ore Union. 



overheated and contracting chill ._ 
lowed by pleurisy. McMillan 
Singer Sewing Mach. Co., 6 BW(X; 



,., -jntracted by a i 

sorter. Brlntona v. Turyey, (1906] 
A, C. 230, 7 WCC I; HIgglns v. Carop- 
bell, [1804] 1 K. B. 328, 6 WCC 1. 



(8) Cancer folio 



562. 



xcesalve heat and drinking 



norrtiage due 



ForbrtWM 



I, d*T*lopmaiits and chances Ir 



oXS. . 

Johnson V. The Torrlngton. 3 BWCC 
68. (6) Heat stroke sustained by 
BteaniBhlp stoker, lamay v. William- 
son, 1 BWCC 232, (6) Nephritis 
following working in cold water. 
Sheeran v. Clayton, S BWCC 61). 

(7) Nervous shock causing neuras- 
thenia sustained by miner on seeing 
Injury to another. Yates v. Soutfi 
KIrby. etc.. Collieries, 3 BWCC 418. 

(8) Neurasthenia following tall. 
Morris v. Turford, 8 BWCC fiOS. (9) 
Overexertion causing cerebral hemor- 
rhage. Mclnnes v. Dunsmulr, 1 
BWCC 326. (10) Peritonitis follow- 
ing tall. Euman v, Dalzlel, 6 BWCC 
90^. (II) Phlebitis following strain. 
Purse V. Hayward, 1 BWCC 216. (12) 
Pneumonia caused by .miner's Inhal- 
ing carbon monoxide gas generated 
by explosion. Kelly v. Auchenlea 
Coal Co., 48 Sc. L. Bep, 768, 4 BWCC 
417. (IS) Pneumonia following chill 
resulting from miner's being detained 
at bottom of shaft, by breaking ma- 
chinery. Coyle V. WatBon._[1916) A. 
C. I. 7 BWCC 259 [rev 6 BWCC 118]. 
(14) Pneumonia following fall. Love- 

e law sfee cumulative Annotations, same title, page and note number. 
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been held that the employee must be able to specify 
the time when, and the place where, the allied acci- 
dent occurred." 

[i 56] b. Occnpattonal Dlseaaes. An occupa- 
tion or industrial disease is a disease caused by, 
or especially incident to, a particular employment. 
Such a disease has been held to be a personal injury 
within the meaning of such term when unqualified 



by the requirement' that it shall be accidental or by 
accident," the injury being regarded as sustained 
when the employee becomes unable to work." But 
the weight of authority, so far as the question has 
yet been passed on by the courts, is against this posi- 
tion;*' and further it seems fairly obTious that an 
occupational disease is not an injury by accident." 
Eipress provision is made by some of the acta for 



lady V, Bcrrle. 1 BWCC IS. 



,B of 



down of pump. 

Drylle. fl BWCC _ 

In plate printer occasioned by anperl- 

'al use of bright light. In re 

la. Op. Sol. Dent. I^bor 2i». 
Rheumatism following wettlns: 



Irvii 

(17) 

cumuUtlnB In 1 
followlnK break 
«ow Coal Co, V. 
— Sunstroke. 






Ljibor 



BteaiDshTp Zenalda. 
33. Barbeary v. 

" Flnlay 



>lTowlnK wettlns: 
"of mine shaft 

1, ^"Sfecc eiB. 

Tt Wal*, Op. 
lol: Morgan v. 
I BWCC 19. 



Chugt 



Unlo 




BA'CC 9TS; Blaok .. 

BhlppInK Co., 6 BWCC 720; Bellamy 
V. Humphrlea, 6 BWCC SB; Evans v. 
Dodd. E BWCC SOE; Martin v. Man- 
-■-- — -- "-orp., t BWCC 258; Eko v. 
_:WCb *aa; Marshall v. Kaat 
lU Coal Co., 7 WCC IB, 21 T. 

e l^ead. 

Hi NW 

.. -A dls- 

.ncldant to 

the patlenC'a occuiiatlon, aa lead 

B>[8on[nE among paJntera. Century 
. and Cyc [Quot Adams v. Acme 
Whlla Lead, etc.. Works, IBS Mich. 
IBT. ISO. 148 NW 485, LRAIRIGA 
283). 

fb] Iwf polflon contracted by a 
road section laborer is not an 
occupational disease. Plass v. Cen- 
tral New England R Co., 199 App. 
DIv. SS6, lEG NYS 864. 

__ . ._,. 217 Mass. 888, 

re Madden, 2tS 

._., „ J79, LRA1918D 

1000 (where the Injury resulted from 
heart lesion produced by strain); In 
re Hurle, 21T Maas. 223. 104 NE 336. 
L>RA1916A 279, AnnCaal916C S19 
(where optic neuritis was Induced by 
polBonouB coal tar gases ) . But com- 
pare Adams v. Acme Whilr ' "^ 



104 NE 7»6, 



.,,. 916A 28S (whe 

t said: "Manifestly, the 
'personal injury' and person 
ibrles.- a^ - -~' 



law conditloni 



occupatlor 



I dlae 



Ight of a 



Jury or death ... ... 

laeaaes at common law, but, gen- 
erally speaking, only accidents, or 
rather, atcidental InJurlsH. gave e 
right of action. We are not able tc 
And a single case where an ermiloyet 



■ I in thlB 



e said t 



i caused by negll 



by accident' of tl 



t (he decisions.' 



dling lead. ... ,. 

County Council, (ISOS] 2 K. B. ga7, 
IGAnnCasSSB, that enteritis from In- 
halitiK aewer gaa in the courae of the 
employment, and in Eke t. Hart- 



877, that 



Dyke, [IIIOJ 1 _ _. 

ptomaine poisoning from ci< „ — 

ceBBpoolB. were not within the act 
Aa we understand those Judgroeats, 
each one rests on the ground that 
there was a 'personal Injury," but that 
it was not ^y accident,' and hence 
there could be. no recovery, 1( the 
words 'by accident' had been omitted 
from the Englieh act, the inference 
eeema irreaistible from the chain of 
reasoning adopted In each of these 
Judgments that a ditterent Judicial 
.. >j 1 1 reached. 

rrom the 



Inevitable Is 



in if eat 



) NE T8G, and J 



918D lOOO ._. __ 

producing heart lesion). 

Id lAder th» faderal aet of 1908 
compenaatlon has been awarded In a 
number of oases of diseases Coln- 
mnniy classed as Occupational. In ra 
,_ „_ „_, jjopt. LBbor_a70 



Clark, Op. 

(cardiac 6i .- 

the Inhalation of the fumea of ather 
In a "mixing house" at the naval 



B a result of 



of dust). 

ae. In re JohnBOn. 117 Uaaa. S88, 
104 NE 7SE. But see Miller v. Amer- 
ican Steel, etc., Co., (Conn.) S7 A Ht, 
34S (where, after detailing the pro- 
visions SB to the giving of notice of 

Jury and the computatli 






e'of the ■ 

Phlch the .._ 

t is made to d 



said: 



■These 






r ita 



depend, _ 

irkabie on the aaaumpt 
that the word 'injury' was intent 
to include disease, bemuse it is no 
rloua that the typical occupatio 
disease Is not an Injury which ■ 



the date of the injury, it wl_. 

to repeal and recon- 

ikiut:^ B >;>iiialderable portion of [he 

[a] IU««itTBtlim^.>"In view 61 the 
finding of the board that Johnaon [a 
lead grinder] had suffered from lead 

poisoning fi " ... 



the further flnding that there had 
been 'an absorption of lead poisoning 
alnoe July 1. 1912, and that the date 
when the accumulated effect of this 

Joh'm" "" '"°" 

work. ... 

are of opinion that (he board were 
warranted In finding that the injury 
waa received when he became sick 
and unable to perform labor. Onltl 
then ha had received no 'personal in- 
Jury,' although doubtless the previ- 
ous abaorptlon of lead Into hia sys- 
tem since July 1, 191i, flnally pro- 
duced the conditions which terml- 



. American Steel, ato.. 



Co.. (Conn.) 97 A S4S: Adania v. 
Acme White Lead, etc., Worka, 18S 
Mich. 1E7, 148 NW 4BG, IiRAltl6A 
283: Industrial Commn. v. Brown, 9t 



Boning. 

.. , , B. 23i. 

2 AnnCaa 142. 

[b] Xaasona for rale. — (1) "Tb* 
general course of legislation abroad 
and in this country has been to deal 
with InduBtrial accidents as a sub- 
ject separate and diHtlnct from occu- 
pational disease." Miller v. Ameri- 
can Steel, etc., Co., (Conn.) 87 A 846. 
S4B, 14S. (2) 'The term 'personal In- 
Jury,' as used In common apeech, 
eHpeciaily in connection with actions 
for damages. Is more often Intended 
'~ exclude dlaeaae th^n to Include 



Miller 1 



(2) 



lu&ii 3teeL, em., 
the absenoe of 
:cupatIonal dlB- 



. .. definition 

ease, the act 

diseases arising out of and in the 
course of the employment, and the 
word Injury.' if It Includes the con- 
traction of disease. Includes also the 
aggravation of disease. So con- 
strued, our act might almost be aald 
to give compensation for the common 
fate of all who work becauBS they 
must. The result would be to In- 
r greatly the_ o 

dlscou.-^ , 

by employers, or make it dlfflcult 
any but the young and strong to od- 
tain employment. Miller v. Ameri- 
can Steel, etc., Co., supra, (4) 'That 
the act, if It were held to apply to 
and cover occupational diseases la 
□nconBtltutlonal In Bo far aa it does 
so la shown by the fact that the 
body of the act would then have 
greater breadth than Is indicated In 
the tlt1e._ A careful analysis of the 



B of the a 



death of employ 



iTclden 



al Injury 



provided by this act.'" Adams v. 
Acme White Lead, etc.. Works, 182 
Mich. 1B7, 17K. 118 NW 485. I.RA 
191EA 283. (G) "The constitutional 
amendment dllTerentiates between In- 
juries and occupational disease. It 
clearly reeognlaaa thrae distinct 
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compCDHtion in ease of occupational disease," while 
under other aets such diseases are specifically ex- 
cluded." 

[4 67] 3. HuBcular Struns and Internal IiesiOBS. 
The term "accident," as employed in the compen- 
sation acts, is broad enough to include an injury 



from muscular strain or -physical overexertion," 
such as hernia or rupture," or bursting of blood 
vesaelB." This is true, although the physical condi- 
tion of the employee is such ^ to predispose him to 
the injury." But it has been held there must be a 



de&th, 

be HmVteil 

slonsd in aue c .. , 

The present law specifically 

ciasses and slEnincantly 

third class. Were thla claim o! 
had accrued under the new la 
couft could onlv construe the v 
In dispute, In the light of the 
tuCion. as wholly excludtni: an: 
.,._ .... injury -. - 



InK In 
ind (3) 

ployment. 

- -jrovides 

if these 



whethei ^ 

Industrial Commn. v. Brow 
St. SOB, 314, 110 NB lA-' ' 
1277. CB) "Since the 
action f">- .»»",»»»■ 
founded < 



other 



nsB 



ttempted to cover the tyalcal 

caused by continued exposure to the 
ordinary and known risks of the em- 
ployment, the inference la plain that 
the altet^atlve compensation scheme 

sases." Miller v, American Steel. 
etc., Co., supra. But see Madden's 
Case, 222 Mass, 487. 431, 111 NB 379, 
LRAISISD 1000 (where the court 
said: "Actions for personal Injury 
arising from disease contracted in 
the course of employment and wlth- 

to establish liability. Thompson v. 
United Laboratories, 221 Mass, 276, 
108 NE 1042. Fox v. Peni 

~ Works, !4 

Wagner v. Jayne 

Pa, 47B, 2J A 772. 

« American Agrl- 

24 R, r. S03, 

"■ ■ they 



cultural ChemicHa i„o,, 
63 A 871, 60 LRA 629. _ 
have not been more frequi 
haps has been due to the I 
such dangera •usually are we 
and are assumed by the coi 
employment, or are not . 
about which a duty has beei 
by thr ' ••' 



3S. See 

[a] - 

ploymBL. 



UuOsr tks Bnciiib act of 

" ■^■sablement due to em- 
Ing the twelve months 
ppllcatlon must be 

_ McTaggart v. Barr, 62 Sc. 

L. Rep. 12G, 8 BWCC 376. <J) The 
employer Is liable to pay compen- 
sation for an Industrial disease, al- 
though at the date of disablement 
the employee has left his employ- 
ment. Leaf V. Furie, [1914] 3 K. B. 
I06S. (3) Disability need not arise 
during the employment to which the 
disease i& due. Russell v. Keary, " 



BWCC < 



rovided by t 



medics 



t is e 



artm- 



1 bVc' 



of lead poisoning. 

_. ... that death was due 

to lead polsonins or 
thereof. Haylett v. Vlgoi 



(a] Undar tlu Xabiaska ataliiita 
(Rev. St. [19131 3»93b) the terms 
"injury" and "personal injury" are 
expressly defined to mean "only vio- 
lence to the physical structure of 
the body and such disease or Infec- 
tion aa r- — — "-■ '— -•-— ' 

>nBtrued 



disease In ] 



Stocky I 
NW 61 

Dept. 1 

Cal.- . 
V. Plllsbi ___ . 

Mich.— La Veck 



68 P 782. 



. GOO, 92 J 



Co., 99 Nebr. 326. 166 

. — In re Clark. Op. Sol. 
188. 
-Southwestern Surety Ins. Co. 

IB7 NW 

Frlielle 

laker bo.,'"'»6 

idustrlal Ins. 
in., sz wasn, ai4, 144 P 64. 
91GA 296. 

Va.— PoccardI v. Public Serv- 
ommn., 76 W. Va. B42. 84 SE 



Wis.— Byslrom v. Jacobson. 162 
Wis, 180, IBB NW 919, LRA1916D 
,966. 

Eng. — Clover v. Hughes, [1910! 
A. C, 242, 3 BWCC 27B; Fentoii v. 
Thorley, [190S] A. C. 443. 6 WCC 1 
[ovarr Hensey v. White, [1900] 1 
Q. B. 461. 2 WCC I; Roper v. Oreen- 

- WCC 2S1; Boart^- "— ' 

, 1 K. B, 43, ■ ' 

..^^ J WCC 631; Ht ., 

6 BWCC 601; Scotstoun Est. Co. 
Jackson. 4 BWCC 381; Trodden 
McL-ennard. 4 BWCC 190; Gro' 
V. Burroughes, 4 BWCC 186; Stew 
V. Wllsoni - - - L _ . 



[190^] i 



I WCC 1 



120; Mel 



Sc. L. Rep. SL., . _ 

Perry v. Baker, a WCC 29. 



I as though 
It of a fall 



the act as announced by the iegls 
iature In Us adoption and the fan 
guage of the court In its interpre 
tatlon. The machine and the m»' 
are within the same class afl pro 
ducing causes, and any Injury re 
suiting from the sudden giving wa; 



he other," Zftppala v. 

18. Commn., 62 Wash. 
_. _._ P 64, LRA19I6A 296. 
XUnstTotlTS oansss of atralsa 
ittempt by a 



614, 316. 

bald I 

lift a 

eighty 

Bystroi,. 

166 NW 

The lifting of 

because of f roi 

V. Leeds Forge C( 

N, S. ■"" "" ■^'- 



l block layer 
block welghi: 



». 162 Wis. 
..__916D 966. 
plank which I 



.... 83 L. 
The adjui ' 

■■i'",f. 'k . 

„ a darall__ 

Wilsonfl, etc.. Coal Co. 



, [1902] 



Boardman 



l-abor 188. 

[c] BTldaBO* 



that 



Bllhy I 



hurt 



m plained 

he died suddi 
eafter for no 
se, IH sufncle 
had sustained 
although ther 



Co., 

Original "Gas "Engine" Co"" (Mich.) 
1B7 NW 437; Zapnala v. industrial 
Ins. Commn., 82 Waah. !14, 144 P 
54, LRA1916A 296; PoccardI v. Pfib- 
11c Service Commn., 76 W. Va. 642, 
S4 SE 242, LRA1916A 299; Fenton 
V. Thorley, [1903] A. C. 448, 6 WCC 
1; Brown v. Kemp, 6 BWCC 726; 
Fulford V. Northfleet Coal, etc., Co.. 
1 BWCC 222, 

''-' Jj&* V * " ^"> * of a atno- 



the 



. . alleged, 

ere Che Injury i 



SSi".. 

Injury Itself Is distinct and the re 
suit of a particular strain causln; 

, .„>j.„ --uBion of the intee 

Hayes-Ionla Co 



.sr 

168 NW 179, 181. 
roiBlUUtr of rnptwa from 

-"Responding to medical crit- 
icism of the theory of rupture by 
strain or exertion, the Washington 
Industrial Insurance Commission 
has adopted rules requiring proof. 
In cases of claims predicated on 
hernia: (1) That Its origin was re- 
cent; (2) that It was accompanied 
by pain- (3) that It waa Immediately 
preceded by accidental strain In hai- 
ardous employment; and (4) that It 
did not previously exist. Similar 
rules have been adopted by the Com- 
laalon. Notwithstanding the orltl- 



blilt: 



:allini 



t possibility and prob- 



lention by the brief 
on. Both the rules 
idmit the EMgllah 

cident, within the 



Nalfonal Com 
brought to our e 
for tlie Commlsi 
and the thesis 
proposition that an i 
resulting from a st 

meaning of the act. i 

of the fact have not been judicially 
approved." PoccardI v. Public Serv- 
ice Commn., 76 W. Va. 642. 84 SB 
242, 244, LRA1916A 299. 

[c] Bvldanoa^d} Proof of ap- 
parent previous good health, a heavy 
and unusual lift In the course of 

work, the discovery O' ximturo nn 

the second day tner 

from a surgical ope rati i 

operating surgeon that t... 

was caused by the lifting, ._ 

clent to establish accidental Injury 
In Ihe course of employment. Poc- 
cardI V. Public Service Commn.. 76 
W. Va, B42, 84 SE 242, LRA1916A 
2»9. (2) Evidence was held not to 
show that rupture was caused by 
accident. Marshall v. Sheppard, ■ 
—"■-^ 671 (fall). 



thereafter, death 



43. La, i;-- 
NW 72; CIoi, 



Swansea Harbour Trust. 8 BWCC 
489; Mclnnes v. Dunsmulr, 46 Sc. 
L, Rep, 804. 1 BWCC 226. 

[a] ninatrattoB, — Apoplexy fol- 
lowing sudden exertion in running. 
Altken V. Flnlayson, 7 BWCC 918. 

44. Clover v. Hughes, tisio] A. C. 
242, J BWCC 276; McArdle v. Swan- 
sea Harbour Trust, 8 BWCC 489; 
Brown V. Kemp, 6 BWCC 726;^ Bro- 

Scales 'v. West Norfolk Farmers' 
Manure, etc., Co., 6 BWCC 188: Bor- 
land V, Watson, 6 BTVCC 514; Trod- 
den v. McLennard. 4 BWCC 190: 



B, aavalopntmta ai 



e law Bee cumulative Annotations, ■ 



e title, page and ni 
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definite particular oocurrence to which the injury 
can be attributed." 

[i 58] i. Aggravation of Frovlonslr Impaired 
Ootldition. Acceleration of a diseased bodily con- 
dition may constitute a personal injury" and ui 
injury may be by accident, although it would not 
have been sustained by a perfectly healthy indi- 
vidual.*' So death may be regarded as having been 
caused by an injury, although there was a diseased 
condition prior to the injurv without which death 
would not have ensued,** and partial or total inca- 
pacity may' spring from, and be attributable to, the 
injury, where undeTeloped and dangerous physical 



where the evidence was beld noi 
how Injury). 
4S. Clarkson v. Charente SS. 
BWCC 610; Kerr v. Rltchlee 
. Beaumont v. Uni 



BTOUIIU rilWKntz it. V.O-, O D TV 1,1 

O'Hara v. Hayes, 3 BWCC G8G 

nabas v. Beraham CollLery Co., « 
BWCC 218; Cos v. Fife Coal Co., 
2 BWCC 8, 

46. U. S.— In ro Devine, Op. Sol. 

Dept. Labor 277; In re Springer, Op. 

Sol, Dopt. Labor 287; In ro Clementa, 

<^. Sol. Dent. Labor 22S; In re Jar- 

■ vis. Op. Sol, Dept. Labor 21S. 

Conn.— Harti v. Hartford Faience 
Co., 9T A lOZO, 

Maaa. — Mad den's Case. 22! Mass. 

487. Ill NE 3T9. LBA191 — 

Fisher's Case, 220 Masa. ESI 



361. 



1DB N^ 



— Robbine 



. Co.. 



1B7 NW <3T. 



hlfan 
L NW 



W EEt {where 



Orlffltha, [laOSii K. B. SE3. 2 BWCC 



i-entuBl disability waa advi 
[a] ninatratlou, — (1) "Accelera- 



»n Injury within the meaning of 
the workmen's compensation act." 
BrlBhtman'a Case. 220 Mass. IT, 20, 
107 I^ B27, LRA191EA 31. (2) 
Where a woman, having a weak 
heart condition before entering on 
employment as a repairer ot bad 
spots In the weaving on rolls of 
carpet, suffered "by reason of the 

required by her contract of service, 
a further acute Iropalrroent of the 
strensth of the heart, whereby (t 
was disabled from performing Its 



Mass. 437, 489, 



i Case. 222 
Nti 379, LRA 

1 crusher.' made 



dred pounds. The flra 



The 



the 



-*'rlm"of'^i 



on wheel. The employee reachec 
take U from the wheel, and i 
ute later he was lying on th. 
jnd In a dying eondltfon. Th. 
leal examiner testified that thi 
iloyee s heart muscle was tlre< 
exhausted at the time of hli 
work, and that his final eier 
■ ' "- Inability of tht 



lumptl. 



physicians Justifled 
... A finding that the 
nployee was caused by 

sustained. Fisher's 
fa, 681, 108 NE 361, 

Injury complained of 



In the record, 
aiinougn it is not very conclusive, 
to support a Bndtng that clalmajit 
was suddenly, and accidentally, put 
at disadvantage by the act of hla 
fellow workman and the sticking of 
the engine on 'the concrete floor, 
and that the rupture and 
protrusion of the abdominal aac 
caused by his efforts to retried 
position and ■*- -'- ■■ ■■ 



conditions are set in motion producing such a result 
as well as where there is a dislocation or dismember- 
ment, or an internal oi^nio ebange capable of 
being exactly located.** 

[i 59] 6. Didgnjenteiit.'^ It has been held that, 
under a statute which provides compensation only 
for injuries which dlaablc the employee, compensa- 
tion cannot be had for an injury entailing mere dis- 
figurement ;°' but where the statute awards compen- 
sation for total or partial incapacity for work, a 
disfigurement which prevents the employee from 
securing work has been held to be within its terms."^ 
By some statutes express provision is made for an 

slon, we are constralnsd not to fol- 
low them"). 

Wlisthsi tBjni7 KriMtm from am- 
plOTment see InfrsL I KG. 

VI. Lloyd V. 

481, 2 WCC 6; l._... .,.._. 

Shipping Co., 7 BWCC 4_28j_Dotaauer 



sumed that I' 



) the firs 






physical Integrity In the parts where 
the Injury was manifested, stlil I 
think claimant may have compensa- 
tion for the Injury he sufTered. I 
decide only the particular case, and 
" ■ " decline to hold, upon this 






: from 



: suffered fro 
cclder' ■ ■ 



1 In- 



(Mlch.) 16T NW 437, 439. 
b) rne widow of a brick mason 
ho suffered an Inguinal hernia 
hlle laying terra cotta window sills 
lay have compensation for his death 
. — 1.1 — . .t- injury, although 

reck 



._. . _ _ ..l^— "Thei. 
dltlona which warrant a Judicial in- 
terpretation of the worda 'personal 



injury 



. the 



: the 



le as 'personal Injury by acei 
or as excluding from the scope of 
'personal Injuries' those Instances 
where a diseased physical condition 
may have Invited, or rendered the 
employee unusually susceptible to, 
'per.qonal Injury.' It may be that 
the Legislature Intended a more nar- 
row fleld than actually was described 
by the words used. But If that he 



and eCTeet i 



proved meaning.' " Madden's Case, 
222 Mass. 4ST, 491, 491, 111 NH 379, 
LRA1916D 1000 (■ - ' 



said: "In any event, decisions made 
as to workmen's compensation acta 
which base compensation upon 'per' 
sonnl Injury by accident' Instead of 
upon 'personal Injury' well may be 
and may be expected to be divergent 
from our own and compensation be 



denied i 



■ ther 



which ' 



uld De 



See Adams i 
Worka, 182 



.rded 

Acme White Lead, «,.>,,, .., ^"- 

Mlch. IE7, 148 NW 4SS, LRA19ieA 
283, and Llondate Bleach, (■ "" ' 
V. Riker, BE N, J, L, 428. 
Although the Ohio act i! 



! placed upon It by the 



soning which has no relevancy ti 



:lted Inconsistent with ■ 



ugg, [19001 1 -. -, 
,skery v. Lancaahlre 

„ . JWCC 428: Dotiauer 

-, id Palace Hotel, S BWCC 387; 

Ismay v. WlUlamson, 1 BWCC 232; 
Wllloughby V, Great western R. Co., 
S WCC 28, 

[a] XUnvtratloB. — Recovery was 
permitted where a workman suffer- 
ing from a skin disease accentuated 
It by dishwashing with water con- 
taining washing soda. Dotxauer v. 
Strand Palace Hotel, S BWCC 387. 

4B. Ramlow v. Moon Lake Ice Co,, 
(Mich,) 1G8 NW 1027: Winter v. At- 
klnson-Frlzelle Co,, 88 N. J. L. 401, 
96 A 360; Voorhees v. Smith Schoon- 
maker Co,. 86 N, J, L, EOO, 92 A 280; 
UauarlBl v. Ward, 110 App. Dlv, 868, 
186 NTS 964; Milwaukee v. Industrial 
Commn., 180 Wis. 238. 151 NW 247: 

Doughto- - — ■ " 

Colder v 



) 123, 



[a! 



caused his death. 



dus trial Comn 
NW 247, (2) ■ 
from delirium ._ . 
' [Jury bringing on 



.,., .60 Wis, .oo lui 

Acceleration of death 

through an 

ravatlng the 



condition -- . __ _ _ _ 

has been held to auataln liability for 

the death as produced by the Injury, 



f his Intem- 



«. Crowley's Case, 223 Mass, 
111 NB 786, 



"the employe had 

•xiating constitutional dise 
rn as syphilis' which being d 
( left his ability to perform 



this condition, until gene 
or Insanity resulted depi 
all capacity for work In __ 
Crowley's Caae, 223 Mass, 
NE 786, 787, 



the future." 



Mlsc, 1, 1K2 NTS 649 [aff 169 App. 

)iv. 236, 164 NTS 4231, 
S3, Ball v. Hunt, (1312] A. C. 498, 
BWCC 469 frev jlsil] 1 K. B. 1048, 



BWCC 225]. 



may be awarded for 
dering necessary the removal of 
already sightless eye. where such 
mova] results In a dlsAgurement r 



70 [C.J.] 

award in oases of lerioiu and permanent diaflgure- 
ment." 

[i 60] 6. Ramoto uid Prosiaata Oonaadnencea 
— a. In OeneraL In detennining whether the physi- 
cal harm sastained by the empuyee was the oonse- 

had be 
which 

HiRht 

11512] 



on^^" 
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dlSflRU 

V. iiTii 



daath 



qu«ioe of the aceident or the injury, the oontrollii^ 
question id the continuity of the chain of causation 
and the absenoe of any intervening independent 
agency;'* the inquiry as to whether the result is 



I9li> 

hloh°"p7ivicfBa"" tiTiruTe" iTablflty 
therein provided tor aball exist for 

Z personal Injury accidentally Bus- 
ied by an employee, where tho 



dent exists. Kill v. Induatiial 
Commn.. 160 Wis. Bl», 151 NW Hi, 
LRA1S16A 11. (S) Injury to spina 

■ " ■ T.'¥u,S; 

___ ., ______ 1, AnnCaH 

191GA TST. (») Death from an an- 

■ thetlo necessarily used In per- 
-mlng a reasonable surgical oper- 
on to remove the employee's con- 

^__lon 1b the result of the accident. 
Shirt V. Calico Printers' Assoc. 
[1909] 2 K. B. Gl, 2 BWCC 342, S 
BRC 62. (10) Dsath was held to re- 
sult from Injury producing blindness 
which caused a condition of mind on 

■ ■ iftenlng- of the brain super- 
vened. Mitchell V. Grant, T WCC 
■' - ■ in- 

-t In- 

__, . shim 

to an Infectious disease, and so weak- 
ens blm that he Is unable to with- 
stand It, may slve rise to a. dis- 
ability for wbtcb compensation Is 

K"!","! " "' ~" 



That Incapacity wj 
»» and not to elTects 
Upper Forest, etc., S 
, Grey, 3 BWCC 424. 

W and ohMk^M In the law •«• cnmulMtve Annotations, same title, page and note 



Jept. L>abor 231 
[dinndtavs 

i; That death 
Injury. Tayloroen v. 
Coal, etc., Co.. 6 BWCC 

second fa" " 

Injury to 
T BWCC 2 



Fram wel Igate 



'(") "Fha 



I. Hodgson V. RoblQB, 
(3) That pain was due 
■luL lu ni^Liuciit but to rbeutnatlsm. 
Qrlfflths V. North's Nav. Collieries, E 
BWCC 21. (4) That death resulted 
from Intestinal trouble aggravated 
by accidental blow. Woods v. WI1- 
Bon. 8 BWCC 388, 84 L.. J. K. B. 1067 
(rav 29 T. L,. R. 729, 6 BWCC 7B0). 
(G> That death was due to accident 
rendering latent tuberculoals acute. 
Baare v. Oarrod. 8 BWCC 474. 113 L. 
T. Rep. N. S. ft71. <B) That canc«r 
was caused by blow. Lewis v. Port 
of London Authority. 7 BWCC B77. 
Ill L, T. Rep, N. S. 778. (7) That 
pleurisy on which jinoumonlasuper- 



^(X Hi. 



out of employment 
Sherwood v. Jobnso 
"■ That^blood po 






It anthra. 
ccldent arlslnit 
of gamekeeper. 

, G BWCC Sse. 
' resulted 



: 6D. : 



T. L. 



""vi"!.!: 



J07. (10) 



That blood poisoning causing death 
of miner resulted from accident aris- 
ing out of employment. Howe T. 
Fernhlll Collieries, 6 BWCC 639. (11) 
That eciama was not caused by blow 
on elbow. Swlnbank v. Bell, B BWCC 
4B. (12) That heart disease was not 
result of accident. Spence v. Balrd, 
B BWCC 642, (19121 8. C. 84J. (IS) 
That death of engine driver was due 
to accident arising out of employ- 
ment. Fennah v. Midland, etc., R. 
Co.. 4 BWCC 449. (14) That death 
was due to pneumonia foUowlnK ac- 
cident and to act of employee In 
' [pltal. Dunntgan v. Covan. 



. B79. 



."■X. 



cclden 



ford, 4 BWCC 223 



Farn 



(IB) 
r. StaC- 



E BWCC 
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the natural and probable one is inunftterial."^ This 
rale has been applied, for example, in detenoining 
wbether a Buicide while insane was the result of the 
accident which eaused insuiity/" 

Injwy proximately caused by acddent. Where 
under tlie statute the injury must have been proxi- 
mately caused by the accident, the element of reason- 
able anticipation as entering into the doctrine of 
proximate cause »s applied to questions of negli- 
gence" ia eliminated,"'" but the injury or disability 
must be so related to the accident that it is the 
natural consequence thereof." 

[$61] b. Negligence of Fhyslciaii or Sargocni. 
Where tne chain of causation is not broken, it is not 
material that the immediate cause of injury or death 
is due to the mistake or negligence of attending 
phyMcians, where they act honestly."" Where the 
statute requires the employer to fumish a physician, 
the employer is liable for any a^ravation of the 
injury caused by the negligence of the physician 



[e] FsatB haU not to iliowr— (1) 
Th&t death was due to accidental fall 
from hay cart. Brown v, Kidman. 4 
BWCC 1»B. (2) That death waa due 
to fall from van. Honor v. Painter. 
4 BWCC IBS. (3> That stranK Illation 
of hernia was due to exertion. Perry 
V. Ocean Coal Co.. 6 BWCC 421. 

Oatu* of lacapacttr see Intra S 8S. 

SB. m re Sponatskl. 220 Mass. SZ6, 

Bii. 108 NB 4«G, i.RAi»ieA ^^^■. mii- 

wauk,ee v. Industrial Commn,, 160 
WlB. Hi. IBl NW 247; Dunham v. 
Clare. (1902] 2 K. B. 2S2. 4 WCC 103. 

"It Qie connection between the In- 
lurr as the cause and the death as 
the effect is proven, then the depend- 
though such a result before [hat 
time may never have been heard of 
and might have seemed Impoaslbie. 
The inquiry relates solely to the 
chain of causation between the In- 
jury and the death." In re Sponat- 
ski. supra. 

[a] kaaaon (or ml*. — "Proilmate 
cause as applied lo negligence law 
has. by definition, included within It 
the element of reasonable anticipa- 
tion. Such element la a character- 
istic of negligence, not of physical 
causation. As long as it was neces- 
sary to a recovery to have a ne^ll- 



le* efem*'!it "f negl^ence' 
aaonable anticipation, con 



time, plai'e, and elTecl Is bo closely 
related to the accldenl that the in- 
Jury can be said to l>e proximately 
caused thereby. To Incorporate Into 
the phraae ■nroilmately caused by 
accident' all the conceptions of proxi- 
mate cBune in the law of neRll^enro 
would be to lus In at one. door what 
the iegi.'flature industriously put out 
at another. Pronlmale cause, under 
the law of negligence, always has to 
l)e traeed back to the conduct of a 
responsible human agency; under the 
Compensation Act the words "proxi- 
mately caused by accident' In terms 
relate to a physical fact only, 



anticipation. The term ' proxi- 
mately' was no doubt uned to ex- 
clude physlral i"auBps so remote In 



them of doubtful value In tracing 
the relation between cause and ef- 
fect." Milwaukee v. Industrial 
Comnui., ISO Wis. 238, 246, lEl NW 

so. In re Sponatski. 220 Mass. 52E, 
580. 108 NE 466. L.RA1916A 338. 
Conipare Grime v. Fletcher, [1S16] 1 



_..__ ,__ (holding evidence 
show that suicidal tendency 
waa due to Injury to head) ; Malone 
v. Cayzer, J BWCC 3L 4S Se. L.. Rep. 
3B1 (where claimant waa permitted 
to adduce proof of chain of caus- 
ation). 

-Where there follows as the direct 
result of a physical injury an in- 
sanity of such violence aa to lause 
the victim to take his own lite 
through an uncontrollable Impulse 
or in a delirium of freniy 'without 
conscious volition to produce death. 
having knowledge of the physical 
nature and consequences of the act,' 
then there i» a direct and unbroken 
causal connection between the physi- 
cal injury and Iha death. But where 
the resulting Insanity iB such as to 
cause suicide through a voluntary 
wilful oholre determined by a mod- 
erately intelligent mental power 
which knows the purpose and the 
physical effect of the suicidal act 
though choice Is dominated and 



treating the employee during tbe time fixed by the 
statute.*' A contrary view is, however, taken by 
other authorities which hold that the workman's 
compensation cannot he increased by the fact that, 
through the incompetent or negligent handling of 
the ease by physicians, his disability has been in- 
creased;^ and thiB, althoi^h tbe oircumstaQces are 
such as to charge the employer with re^wnsilHUty 
for the f&ult of tbe pJiysioians.*" 

[^ 62] c. Esfnsal or N^sct to Suloiit to Bnr- 
gical or Medical Tteatment.^ By express provi- 
sion of some of the acts compensation will' not be 
paid for disability so far as it is caused, continued, 
or aggravated by an unreasonable refusal to submit 
to medical or surjcical treatment.^ Further it has 
been held, in the absence of provision in the statute, 
that a continuing' disability due to the willful or 
unreasonable refusal of the claimant to submit him- 
self to safe and simple surreal treatment is not 
proximately caused by the accident. "^ But although 

death of the employee was sustained. 



there 



by 



disordered i 



ilnd. 



In r 



nation : 



which bre 



r fron 



I the chali 



dependent 
-^''~ of 



the injury." 



[29 Cyo 4B8). 

DO. MiiwauAHH V. Industrial 
Commn.. ISO WlB. 233. 161 NW 247. 

SO. Leeh V. Illinois Steel Co.. 163 
Wis. 1Z4, 1B7 NW 639, 

IMasas* oooaslOBed br liUnT see 
supra \ 66. 

eo. In re Burns. 218 Mass. 8, 105 
NE 601. AnnCHBl916A l»tv Pelletler 
v. Loohauoe. 47 Que. Super. 536. Com- 
pare Newcomb v. Albertson, 36 N. J. 
U 436, 48S, Sa A 928 (where the 
court said: "In the present case. It 
Is said that the chain of causation 
Is broken because the Infection was 
due to the failure of the physician 
There is 
a the evl- 
Pe cannot 
assume that the infection could be 
caused only by the negligence of the 
physician, and It Is therefore un- 

negligence would i 

the emnloyer would not be 

[a] IUtiBtr»tiaB> — Where 

ployee had sustained an inju 



In r _. 

AnnCasl916A 7BT. 



8 Mass. 8, 1 



3 601, 



603, 166 I 



7 Hi. 



Co., (Kan.) 167 P 4u«, uuiuui 
ing Co. V, Barclay. 6 BWCC 1**. aut 
Bee Beadle v. Milton, 6 WCC E6 (con- 
taining a dictum to the contrary). 

63. Ruth V. Witherspoon-Englar 
Co., (Kan.) 167 P 403. 

[a] Smmob f or rnl*. — "A part of 



-] by B 

lan Is - 



accidental 
n the 



employer, not as reparation .,- 
wrongdoing, but on the theory that 
It should be treated as a part of tbe 
ordinary expense of operation. So 
much of an employe's Incapacity as 
la the direct result of unskillful med- 
ical treatment does not arise 'out of 
and in the course of his empliiy- 
ment' within the meaning of that 
phrase as ueed in the statute. L,aws 
1911. c. 218 g 1. For that part of his 
injury his remedy Is against "- 






i ther 



: the 



egllgence, whether 
ur nut ate employer be of the num- 
ber." Ruth V. Wltberspoon-Englar 
Co., (Kan.) 157 P 403, 404. 






. i>llh 






e«. L,esh V, IllinolH oieei l;d„ h 
Wis. 124, 167 NW 689; Tutton ■ 
Steamship Majestic, [1909] 2 K. 1 
54. 2 BWCC 346 (refuaiil nnl unr« 

[1909] l' K. B. 1S4, 2"BWCa"i 
Wright V, Sneyd Collieries, B BWCC 
637, 113 L. T. Rep. N. S 838; Dolan 
V. Ward. 8 BWCC £14; Walsh v. Lock, 
7 BWCC 117, 110 L. T, Rep. N. S. 
4B2: O'Neill V, Brown, B BWC« 428, 
[1913] a. C. 668; Wheeler v. Dawson, 
6 BWCC 845; Moss v. Akera, 4 BWCC 
234 (holding refusal not Qnreason- 
able); Burgess v. Jewell, 4 BWCC 
146 (holding refusal not unreason- 
able); Hawkes v. Coles, 3 BWCC 168 
t holding refusal not unreasonable); 
'addlngton Borough Council v. Stack. 
I BWCC 402: Gilbert v. Palrweather, 
1 BWCC S49; Donnelly v. Balrd. 1 
- - - -' -"4. See 

effect but not specifically' put on 
ground of proximate cause); Oracle 
V. Clyde Spinning Co., [1916] S. C. 

by the Lord President that, save In 



his own medical adviser advises him 
ngalnsl undergoing that operation): 
Sweeney v, Pumpherston Oil Co., <0 
Re. Ij. Rep. 721 (where compensation 
was allowed); Anderson V. Balrd. 40 
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the statute requires the employer to furnish medieat 
services, the employee by refusing such services does 
not forfeit his right to compensation nnlesa snob 
refusal is unreasonable or willful." ' 

Neglect on the part of the workman in procuring 
or conforming to medical or surgical treatment must 
be the cause of his subsequent condition in order -to 
deprive him of the right to compensation." 

[4 63] 0. ArisiiiK ont of and in tba Oonrse of 
Employinuit — 1. In OensraL Under the more com- 
1 of the statutes it is necessary that 



the injury both arise out of the employment and 
be received in its course; neither alone is enough.** 
Under the Washington act, however, the require- 
ment that the accident arise out of the employment 
is omitted,^ and the injury is not required to' have 
been sustained during the coarse of the employment, 
when the employee is injured on the premises of 
the employer." 

Distinction between terms. The expressions "aris- 
ing out of" and "in the course of" the employment 
are not synonymous;" but the words "arising out 



InK r 

__j Tlothwell 
141, 19 T. L.. R. 423 

lardy Bald th&t there 
the act which Im- 
-Kman tlie obllKatlon 
lurglcal operation). 

thlB case, th« appll- 

inder the Workmen's Compensa- 



lably refuae 



Burgical 



of the dieabll! 



result in a rem 

or pain and is sucd aa an oirainai 
prudent and couraKBOua per 



!ia 



Ich the claimant 



Co,. 163 Wis. 124, 131, IBT NW 
[a] mwnuBloB at mla. — "I 

course of his opinion '" 

Balrd, I BWCC SB, 4S Sc 
Lord Justice-Clerk said: 
tion whether a refusal 
skilled treatment for th< 
whola or partial, of capacity fr 



t be maintained that no 

what be the severity of the o.. . 
recommended, or how great i 



era! health of 



_ „ orro 

t and to take the rlBl 
I sound view on this mat 
led by Lord Adam 



think 

I expressed by Lord Adam In the 

J of Dowds V. Bennie, 40 Be. L. 

Rap. £1B, when he laid It down that 
a workman who has been Incapaci- 
tated la not bound In every case to 
■ submit to any medlriil or surrlcal 
treatment that Is 



I workman to 






ere no oueatlon of compensation 
9 opinion I find that I have used 



found In the 



■hlch I _ .. . 

_ of Anderson ■ 

L. Rep. 2S3. These tw 



1916A asl, AnnCaslSlGD 476. 



Ib: Shall society recompens- _ 

man for dlaabllity caused by his un- 
raasonable refusal to adopt such 

narlly prudent peraon would use un- 
der like circumstances and which 
would result In the removal of the 
dtRabllUy within the rule as stated 



;rufng oi 



e actila not damages In the tech- 
Ml sense, and that the rules relat- 
t thereto are not to be applied In 
sea arising under this act, and 
Bes have been cited simply for the 
if showing that damages ac- 

_ - .1, . r9Bu[[ of tJia 

ible refusal to 

le medical and 

. -here the results 

tort cases held to be proximately 
caused by the accident. L.esh , v. 
Illinois ateel Co., IfiS Wis. 124, 111, 
IBT NW 639. (I) "Lord McLaren 
said: [in Donnelly v. Baird, 1 BWCC 
9S, 4E 8c. L. Rep. 394] There Is of 
question of compelling the 



irty t. 



opera tier 



submit ti 

Is whether a 



. The 



V declln 



whether his 
consequent Inability tc 
trade ought ( " " 

avail bin 



[0 be conaidered as a 
the effect of an injury 
iploy- 



ilved In tht ,__, 

suffering and 

work at his 

o oe attributed to 

on in declining to 

of reaaonable surgical 
Jendrus v. Detroit Steel 

178 Mich. 26B, 27fl, 144 

NW Ge3, LRAIV16A 381. AnnCas 
1915D 47«. 

[c) "Tba prolilaia tliarafora oomea 

to tw, Is the workmar'- — ' ' ■ 

undergo this operation 
able one? Or It might oe put, 
workman's Incapacity really 
to his original accident - -- 



Products Co., 






bis part t 

Obvloualy, 



... . of this 

determined upon their cl 

each one upon Ita own I 

sary Introduction of t^ 
sonable' seems to maJ 
clear, because a refusal 
fectly r 

cumstanuB- , 

able in anotbei .. . 

stances." (per Lord Dundas) O'Neill 
V. Brown. S BWCC 428, 431, (19131 
S. C. •63, 

[d) lUnatratloaa, — (i) A slight 

surgical operation to remove a nodule 
Involving a superflclat nerve, Leah 
V. Illinois Steel Co., IE3 Wis. It4, 1E7 
NW GS9, (2) Removal of stumpe o* 
two toes previously partially ampu- 
tated. O'Neill V. Brown, t BWCC 
4!8^[1913] S, C. «B3, 

er. Jendrus v, Detroit Bteel Prod- 
ucts Co,, 178 Mich, 2«E, 144 NW 561. 
LRA19ieA 381 and note, AnnCas 
191ED 478 and note. 

[a] Tai example, where a for- 
eigner unable to speak or understand 
English, aufferlng great pain and un- 
acquainted with his Burroutidings, re- 
fused to consent to an operation for 
perltonUla. for fifteen or stTteei, 
houre after it waa first f 



9 after it 
laary^ It c 



uld n 



be held s 



•^ law that his conduc 
so unreasonable and p 
defeat a claim for co 



Products 



., Detroit Stea^ 

..uMu^LH ^u., l7S Mich. 285, 144 NW 
EE3, LRAigiBA 881, AnnCaelSlBD 479. 

es. Powell V. Crow's Nest Pass 
Coal Co., (B, C.) 8 BWCC BE3. 23 Dom 
LR 57, 32 WeatLR 218. 8 WastWkly 

logs [aft 28 DoroLR SI"' 

Towing Cr - " ' — ' 

[a] -" 



lect of an injured servant 



BWCC 142. 
The neg- 



Injury to bis e 



S. .._ _. ...^ 

It has aggravatad the tnjury so that 
the condition of the Injured person 
is no longer due to the Injury caused 
by the accident, but arises from the 
neglect or unreasonable conduct of 
such Injured peraon, Powell v. 
Crow's Nest Pass Coal Co,, (B, C) 8 
BWCC SB3, 23 DomLR 67, 32 West 
LR 218, 8 WeatWkly 1086 [alT 26 
DomLR 317], (2) An en-ployer *■ 
not bound to continue weekly i 



Injui 



..'orkman' where 

of his incapacity is 



John Kan- 
I A ttO; Mann 
ig Co., »6 A 

> Savage, S2t . Mass. 
I; In re MlUlken, ■-" 
.._>=. ..o, .^^ NB 898, LRAl 
137; In re McNIcol, 21E Mass. 497, ... 
NE 8B7, LRA1918A 806. 

Mich,— Bayer v, Bayer, lEB NW 109. 
Nebr, — Pierce v. Boyer-Van Kuran 
'■—'• "- "n^^Nebr. 311, 16« 

., 'lean Paper 

98 A 284; Bchmoll v. 
■ing Co,, (Sup.) 
MoosbruKger, 88 

— - IV 87 N, J, 



97 A 723; Hulfey ■., ___ 
N. J, L. 161, 96 A 1007 ... 

L. 103, 93 A 79]; Steers ., 

wald, BE N, J, L, 449. 89 A 1007. 

N. T,— De Voe v. New York State 
R, Co.. 218 N, T, 818, 113 NB 2E6 
[aft 189 App. Div, 472, lEE NYS 121: 
Helts V, Ruppert, 218 N. Y, 148. Ill 
NE 7S0: Moore v, Lehigh Valley R. 
Co.. 169 App, DIv. 177, 1E4 NYS 830, 

W, Va— Archibald v. Ott, 87 SB 



I, 646, 



il Commn,, 



Eng, — FItigerald 

2 K, B, T99, 1 BW__ 

Lancashire, etc. R. Co,. [1899] 

§. 141, 1 WCC 1; Gilbert v, 
isam. 3 BWCC 4BE: Chltty v. 



Nel- 



Alta. — Laaturka v, Orand Trunk 
Pac, R, Co., 7 BWCC 1081, 

"It eeems to bo agreed that the 
words 'arising out of and In the 
course of hie employment' do not 
make the employer an Insurer against 
all the risks of the business, but in- 
clude only those injuries arlalng 
from«he risks of the business which 
are suffered while the employs Is act- 
ing within the scope of his employ- 
ment." Mann v. Glastonbury Knit- 
ting Co., CConn,> SB A 368, 

[a] VaOaf tha (adatal act of IMM 
the injury need not arlae.out of the 
employment. In re Bailey, Op. Sol. 
DepL lAbor 297 (holdlnp that a work- 
man bitten by a mad dog. while at- 
tending to his duties, was Injured In 



70. Ster 



B of e 



iployr 



int). 



trial 



1 Wash. 588, lEB P 2E6. 



(, davslopmants sj 



• law •«« euinulatlva Annotatlona, same tl 
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of " are eonstrued to refer to the origin or cause of 
the injury, and the -words "in the course of" to 
refer to the time, place, and circumstances under 
which it occurred. An injury which occurs. in the 
course of the employment will ordinarily, but not 
necessarily, arise out of it,^* while an injury arising 
out of an employment almost necessarily ocenrs in 
the coarse of it.'* 

In determining whether an accident arose out of 
and in the course of the employment, each case must 
be decided with reference to its own attendant cir- 
eumstanoes;" aud it baa indeed been stated rather 
broadly but by eminent authority that argument by 
analogy is valueless.'^ 

En^iflli deciBionB. Since the pbrasea " arising ont 



of " and " in the coarse of the employment " are 
employed in the English act, decisions of the courts 
of England may be considered in determining their 
meaning.'* 

[i 64] 2. Arising ont of Employment— a. In 
OeneraL It has been well said that it is not easy 
to give a comprehensive definition of> the words 
"arising out of the employment," which shall actu- 
ally include all cases within the act, and with pre- 
cision exclude those without its terms." An injnry 
may be said to arise out of the employment when 
there is a causal connection between the conditions 
under which the work is required to be performed 
and the resulting injury." A risk is "incidental 
to the employment" when it belongs to, or is con- 



Bhade at distinction between the 
terms out of and In the courm of, 
as uaed In the &ct. All agree that 
the expreaalons are not Intended to 
b» synonymous. An Injury may b« 
received In the course of the employ- 
ment, and BtlU have no casual con- 
nection with It so that !t can be Bald 
to arise out of ttie employment." 
State V. St. Iiouls County Diet. Ct., 
1Z9 UlniL 1T(, ITS, 1G1 NW SI2. 

"To JuHliry an award, the accident 
must have arisen 'out of aa well bh 
'In the course or the employment, 
and the tn-o are separate queatlona 
to be determined by d liferent teats, 
for cases often arise where both re- 
quirements are not satlsfled." Hop- 
kins V. Michigan Sugar Co., 184 Mich. 
BT. RO, ISO NW 3ZE, L,RA191«A 310. 

73. Hopkins V. MlchlEan Sugar 
Co., 184 Mich. 87, 150 NW 136. LRA 
IBIBA 310: Hills v. Blair, 182 Mich. 
80, 118 NW 213: Rsyner v. Sllgh 
Furniture Co„ 180 Mloh. 168, ITO, 14B 
NW BBS, LRAISIBA 22 and note, Ann 
CaslSlBA iSS: Walther v. American 
Paper Co., (N. J. Sup.) 98 A 261: 
Archibald v. Ott, (W. Va.) 87 8H 791: 
Fltigerald v. Clarke, [1B08] 2 K, B. 
796, 1 BWCC 197. 

"In Fitzgerald v. Clarke, [19081 i 
K. B. 786, 1 BWCC J97, Buckley, 
L. J., stated the rule as follows: 
The words "out of and In the course 
of the employment" are naed conjunc- 
tively, not disjunctively; and upon 
ordinary principles of construction 

of." that Is to say, "In the course of." 

thing different from the latter words. 
The workman must satisfy both the 
one and the other. The words "out 
of point, I think, to the origin or 
cause of the accident; the words "in 
the course or' to the time, place, and 
circumstances under which the acci- 
dent takes place. The former words 
are descriptive of the character or 
quality of the accident. The latter 
words relate to the clrcumstancea 
which an accident, of that 

.._..._ ._;cldent 

HB conveyed by the words "out aC 
Involves. I think, the Idea that the 
accident Is In some aense due to the 
employment.'" Rayner v. Sllgh Fur- 
niture Co., supra, 

"It Is sufUclent to say that an In- 
Jury Is received 'In the course of the 
employment when It comes while the 
workman Is doing the duty which he 
Ib employed to perform. It 'arises 
oTIt of the employment, when there 
is apparent to the rational mind, upon 
consideration of all the circum- 
stances, a causal connection between 
the pondUlons under which the work 
Is required to be performed and the 
reflultlng Injury." In re McNIohol, 
215 Ma.ss. 497, 198. 102 NB 8S7, LRA 
1916A 306 [quot Mann v. Glastonbury 
Knitting Co., (Conn.> 96 A 368]. 

7*. Larke v, John Hancock Mut. 
L. Ins. Co., (Connj 97 A 320. 3J2; 

"An Injury which occurs In the 
course of the employment will ordl- 

But no" neeesaarlly so.^f^r "t^he^rn- 



ralght ( 



mother than the 



order to restrict beyond the reach c 

question^ the words 'In the course c 



e added, so that the proof 



John Hancock Mut. L. Ins 



IB V. Michigan Sugar 
I. 87, lEO NW SIS, lAA 



7S. Hopkl 
Co., 184 Mlol 
1916A 810. 

7S. Kltchenham y. SteamsbljiJi*- 
hannesburg, [1911J A. C. 417, * BWCC 
811, 812. 

"Previous decisions are lllustr^ 
tlons . of the way in which Judges 
look at cases, and In that sense are 
useful and suggestive: but I thluli 
we ought to beware of allowing testa 
or guides which have been suggested 
by the Court In one set of clrcum- 



Heivnn for the words of the Act It- 
selr' {per Lord Loreburn. L. C.). 
Blair V. Chilton, B BWCC lil, SI«, 
113 L. T. Rep. N " — ' " "^ 



_. -. — r. ... „. ... [atr 7 BWCC 
BO T. L. R. B21]. 

, — reaJly valuable In so 

■■-'- principles of law. 

.. jse, of course, to 

show the waf In which Judges re- 
that sense they 

I IllnalMtlnTia'' 



far as they 

"" also of 

gard facts. But . . 

are only useful as lUustratloi 

(per Lord Lorebum, L, C.> Steamship 
Swansea VaJe v. Rice, 4 BWCC tit, 
300. 

[a] ZUmtnctT* faot sum of bmI- 
denta arlslag out of and In course of 
employment. Newson v. Burstall, S 
BWCC 21, 112 L. ~ -- " - 'is 
(Injury to casuaJ aj >■■ 

making It a practic 



_ _.i Ih 

employed by fan 
chine); Ford v. Gi 
7 BWCC 197 (aej 
stage carpenter i 
hand); Manaon v. I 
6 BWCC 830, [19i; 
carpenter Injured b 
used In lighting cl 
Taylor. B BWCC G 



N. a. 120 ( 



:eel ti 



while sleeplni 



nlshed by ( 



t8c\' 



V, Lindsay Thompson, C BWCC G86 
(woman employes cleaning machin- 
ery Injured hy cleaning part of ma- 
chine which she had no Instructions 
;o touch): Wright v. Scott, E BWIX; 



431 ._. 
Chltty V 



tKrc 



_ . luffocated by Ore In house, 
her risk being enhanced by sharing 
room with another servant who was 
elderly and lame) ; Hapelman v. 
Poole. 2 BWCC 18, 26 T. L. R. 1GB 
(workman employed by Hon tamer 
trying to get escaped lion back Into 
cage); Grant v, Glasgow, etc.. R. Co.. 
1 BWCC 17, 4G Sc. L. Ran, 138 (train 
running over railroad policeman). 

(bl ZllnMratlT* ta«t eaaaa of aoot- 
dasM &ot arising out of and in course 



hatch after being ordered ti 
In another part of ship. Hursiuii v. 
Steamahlp Jura. 6 BWCC S13. ft) 
Fall from bicycle by collector twenty 
minutes after ha had called on cus- 
tomer and five minutes after he had 
called at home to get bicycle lamp 
not needed in service of employer. 
Butt v. Provident Clothing, etc., Co., 
S BWCC 18. (!) Injury to plecer In 
spinning^ mill _wbjle^_ cleaning _ ma- 



Mue- 



chlnery In motion, Naylor v. M 
grave Spinning Co., 1 BWCC 366, ,_, 
Cook returning to vessel to Bleep on 
board contrary to rules. Griggs v. 
Steamship Gamecock, 6 BWCC IB. 
(B) Drowning of barroman. Bines v. 
Gueret. S BWCC 120. (8) Blood 
poisoning from cut while railroad em- 

Sioyea wan at homo. Chandler t. 
real Western R. Co.. G BWCC ZB4. 
lOB L. T. Rep, N. B. 479, 

n. Kttchenham v. Steamship Jo- 
bannesburg. [1911] A. C, 417, 4 BWCC 
311 313 <where Lord Lorebum, L. C. 
said: "We have to decide each case 
on the facts. Argument by analogy 
la valueleBS. I am getting afraid to 
say anything more by way of Judg- 
ment than that the appeal should he 
allowed or dismissed, because what 
one Bays in one ease Is used as an 
argument why c . - - . . 



497- 102 NE 897. LRA19ieA 306. 

Mich.— Hills V. Blair, 182 Mich. SO, 
lis NW243: Rayner v. Sllgh Furni- 
ture Co., 180 Mich. 168, 146 NW 66G. 
LRAieitA 12 and note, AnnCaal316A 
386. 

N. J.— Huiiey 1 

N. J. L. 161. 9S A ,.„. _ 

L. lOB, 93 A 791: Bryant y, 
84 N. J. L. 72, 86 A 4ES. 

N. T.— De Flllppla v. Falkenberg, 
170 App. DIv. IBB, 166 NTS 761; New- 
man v.. Newman, 169 App. Dlv. 74S. 
IBB NTS 666; Moore v. Lehigh Val- 
ley R. Co., 169 App. Dlv. 177, 1B4 
NTS 620. 

TV. In re McNlcoI, 316 Mass. 497, 
102 NB 697. LRA1916A 806. 

M>. Conn. — Mann v, Olastonbury 
Knitting Co., 96 A 368. 

Mass.— In re McNlcol, 31E Mass. 
497. 103 NK 69T. LRA1916A 306. 

Nebr.— Pierce v. Boyor-Van Kuran 
Lumber, etc., Co., 99 Nebr, 821, IBS 
NW 609, LRA1916D 970. 

N. J,— Hulley v. Mooabruggor, 88 
N. J, L. 161, 96 A 1007 [rev 87 N. J, 
L, 103, 93 A 79], 

Eng.— Amys v. Barton, [1912] 1 K. 
B. 40, B BWCC 117; Baird v. Robson, 
7 BWCC 92B: Altken v, Plnlayson, 7 
BWCC 918, [1914] 8. C, 770. 

Alta. — Ferguson v. Brick, 7 BWCC 

_ . cc loiT" 

"An Injury ... . 'arises out oC 
the employment, when there is ap- 
parent to the rational mind, upon con- 
sideration of all the clrcumatances. 

dltlons under which the work Is re- 
quired to be performed and the re- 
sulting Injury. Under thla teat. If 
the Injury c»n be seen to have fol 
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□ected witb, what a workman haB to do in fulfilling 
his contract of service." It may be either an ordi- 
nary risk directly connected with the employment, 
or an eitraordinaiy risk which is only indirectly 
connected with the employment, owing- to the spe- 
cial nature of the employment.'* An injury which is 
a natural and necessary incident or consequence of 
the employment, although not foreseen or expected, 
arises out of it;" nor need it be peculiar to the 
particular employment." However, the employer is 



not chargreable witb any risk which the place where 
the work was to be performed entails by reason of 
some peculiar and extraordinary situation existing 
there, unless he is aware of such added risk," 

[{ 65] b. Oattul Oonnection OfloeraUf. There 
must be a. causal connection between the employment 
and the injury,** and the injury must be the rational 
consequence of some hazard connected with the em- 
ployment." The danger to which the employee is 
exposed may originate either from the employment 



LRAlSliA I... 
Mich— Kennall: 



I. a»t, i»t NB a». 



W 87( 



' SEE, I<RA1S1«A 3 



t appear tliat It 



1 the 



e peculiar dan^ei 



to V 



„.- BXpoHoil him.'' Archibald 

V. Otl. (W. Va.) «7 SE 731, 792. 

"If the Injury results to an em- 
ploye from the doing of somethins 
which the employment neither re- 
. quired nor expected, or In a place 



taJce b 



. It c 



mployr 



should 
tald t 



: of the employment." IJirke ' 



Hfi. I 
', it ' 



■i a*T*lopiiUBti and oIiaBcea tn the law si 



eld that the master was liable for 
eraonal Injuries sustained hy the 
'orkman by reason of conformity to 
-he neffligent order of a auparlntend- 
ent, and that It was not necessary 
. conformity to the order should 
-- the causa causans of the .injury 
If It were a sine qua non. Turner 
-. East, 32 Ont. L. 37B, 20 DomL,R 
JS. 7 OnlWN 377. 

87. Mass. — Hewitt v. Casualty 
-o, of America, 113 NE 578; In re 
Harbroe. 223 Mass. 13», 111 NB flas. 
LRAlSian 933; In re Madden. 232 
Mass. 4S7, 111 NB 379, LRA1316D 
1000: In re Relthel. 222 Mass. 163. 
109 NB 9B1, LRAIBISA 304; In re Mo- 
Phee, 222 MasB. 1, 109 NB 633. 

Mich.— Beaudry v. Watklna, lEB 
NW 16. 

Minn. — State v. Koochiching 
County Dial. Ct., IBS NW 713. 

N. J— Newcomb v. Albertson, 85 
N. J. U 435. 39 A 923. 

WlH. — Federal Rubber Mfg. Co. v. 
HavoJIo. 162 Wis. 341. 16« NW 143. 

" "■ visien 963. 

-ng.— Craske v. Wiyan. [19091 i 
I K. B. 635, S BWCC 35: Prltohard v. 
~ kingion. 7 BWCC 719; McL,aren 
[Caledonian R. Co., 5 BWCC 4RS, 

Kitatlonn. same title, paee and note number. 
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or outside of it if the exposure is peculiar to it." 
Aa injury sustained in attempting to. rescue a co- 
employee from injury may ari^ out of the employ- 
ment™ 
Negligence or disobedience of employee. A peril 



which arises from the negligent or reckless manner 
in which an employee does the work whioh he is 
onployed to do may, in many cases, be held to be a 
risk incidental to the employment i"" and Uie same 
is true where be performs an authorised act in a 



[19111 8. C. 107B; Butler T. Burton- 
On-Trsnt Union, 6 BWCC »66: Peel 

V Uiwrence, B BWCC 214, lOS L. T. 
Rep. N. S. 481; Hurpliy v, Berwick, 
2 BWCC 103. 

"The i^tlonal mind muat 1>b able 
to trace ttie resultant personal in- 

tlon by the amploymeint and not by 



Bault on coamDlo;ae does i 

out ol •mploymenL Shaw i 

Coal, ato^ Co., 8 BWCC 8 

—'tlnr or teamater, eatinB 

eal In stable, by stable ci 

t of etnpToyniant. Roii 

right, 1 BWCC 1»2. (18 



lA, 111 NE 






oause and wlil<^ 

a hazard to which the 

workmen would have been equally 
:poaed apart from the employ' 



[a] JtUaatraUsiu^C . 
of night WBlchman by a polli 
--- 'n excbanse of shots In the Aftrk, 



each party thinking the . . 
nalB. does not arise out of the 
watchman's employmt 
brae, lis Mass. 139. 
LRA1816D 93S. («> 
comotlve engineer fen uduhui 
apron between the engine si 
lender was smooth art" ""' "'" 
Injury was the result 

cldent to the employ 

kee Coke, etc., Co. v. Industrial 
... — g^, ^5, ^^ 2tB. 



NB 709, 



-- rigid, hit 

a haiard In- 

mploymenL Mll\ 



t employment. uuriis v. laiooi, 
tc, Infirmary Committee, 6 BWCC 

[b] X*MI p nil n alar — Plumb Ism 
contracted by lead grinder arises out 
of employment. In re Johnson, 21T 
Mass. Hi, 104 NS Hi. 

■8. I-arhe v. John Hancock Mut, 
L. Ins. Co., (Conn.) 97 A )£0; Za- 
brlskle V. Krle R. Co., 88 N. J. U 2S6, 
se A i8G, L.RA191IA 115. 

"In the one caae the condltlona of 
danger from the conduct of the em- 
ployment cause It [the Injury]; In 
the other the conditions of danger 
which arise outside the employment. 
but are peculiar to It, cause It." 
Larke v. John Hancock MuL L. Ins, 
Co., (Conn.) »T A iiO, laz. 

"If there Is an Incidental or causal 
connection between the employmenr 
and the accident, the '-' - 



had also orpanlied a private t 
arlment for hla employer was I 
id through the Inhalation 
•ke while extinguishing a F 
r hla employer's proper'- ■* -- 



L be said that the i 



' did r 



_, _mployroent, al- 
though after enhaustlng his employ- 
er's chemical engine he remained at 
the nra worklnu with the public fire 
department, in re McPbee. 212 
Mass. 1. 106 NE 833. 



i by ■ 



3 of n 

sonal Injury 



1 lost his way 



by ejtpoaure, his death did 



while 



In [ 



ui nn \u't'oraob"l 
1 a. prospective cui 
comer ac ma invitation, to explal 
'the policy, did not arise out of hi 
employment, within the workmen' 
compenaatton act. Hewitt v. Caai 
alty Co. of America, (Mass.) 113 N 
B72. (fi) Injury to a railroad coi 
alructlon laborer while extinguishing 
a forest fire under orders of a s'-*- 
flre warden does not arlde out of ... 
ployment. Kennelly v. Stearns Salt, 
etc.. Co.. (Mich.) lET NW 378. (7: 
Injury from coUlBlon with fellon 
employae while running to punch i 

Rayner v. Sligh Furniture Co IBl, 
Mlah. les, 14^ NW C6E, I.RA19ItA 
22 and note, AnnCaslBieA 388. ('" 
Accident to a delivery boy riding 
bicycle, occasioned by catching i 
to the rear end of motor truck, mi 

Beaudry v. Watklns, (Mich.) 168 NW 
18, (9) Fall of a driver from a 
wagon ariBCB out of enmloyment. 

(10) BiploHlon of' gelignite i 
rMrn whllf miner was preparing a 
mployment. Joyce 

Iron Co., G BWCC 

Injury resulting from aa- 



InJur. 



n when the 



oi tl 



1 whet 



reel and immediate agency of Injuty 
Is foreign." Archibald v. Ott, (W. 
Va.l 87 SB 791. 793. 

1 mnsTratlnni (1) Injury from 
tbite arle^s out of the employ- 
Insurance solicitor and 



collector 

cold day. going In 



nlles 



r>elled t< 






_.. ..-jklng upward of n 
Larke v. John Hancock M 
Co., (Conn.) 97 A 320. 
"-- — ■"" — 1 of the empl 
nployee to cr 

automobile, "the Injury arose out of 
the employment. Zahrlskle v. Erie 
R. Co., 88 N. J, L. 2flB. SZ A 3f 
I.RA1918A JIB, 

lb] Injnxtaa ly awanlt^-d) I 
Juries by the aaaault of a third p( 
son may arise out of the empio 
menl. Western Indemn. Co. v. Pill 
bury. 170 Cal. 888. IBl P 898, ( 
The Injury was one "arising o 
of," as well as "In the course o'.. 
his employment, within the work- 
men's compensation act (St. [19111 c 
761. amended by St. 11913] c 671), 
where a mill superintendent 
dering out a trespasser waa s! 
killed by him. It not only I 
part or his _generiil duty to order 



. the 



remise 



but 



he having had special . . 

that effect In the case of such per- 
son after he had previously ap- 
peared, annoyed an employee, and 
created a disturbance In re Relthel. 
222 Mass. 183, 109 NB 961, LRA 
lOlSA 104. (3) "It would seem also 
to bo clear that, even If he [the 
ployee] does not abandon his 
ployment, and even while engi _ 
In ths performance of his duty. If he 



n hla 






thing 



ected 



Paper Co,, (N. j. Sup.) 98 A 284. 



:a) Wher 



the 



a brewery wagon drlvs 
la not shown to have 
and there Is no evldc 
Identity of the " ■ 



"jC'A. 



!upj 97 



Iking glass thrown by 
u puLruEi vL ihe aaloon who was ao 
drunk that he did not know the 
nature of his act or what he was 
doing may be awarded compensation. 
Btate y. Koochiching County DIst. 
Ct, (Minn.) 158 NW 718. (8) Under 
the Washington act compensation 
waa swarded lor an Injury sustained 
by an employee through an assault 
by a discharged former employee. 
Slerti V. Induatrlal Ine. Commn., 91 
Wash. ESS. 158 P !6«. (») The Eng- 
lish cases are Inharaionloua: In sev- 
eral an Injury by assault has been 
if employment. 
• ■ Kelly 

JW'CC '9211 (assault on scliool- 
master by boys whom he had pre- 
viously dlsolpllned) : Cballla t. Lon- 
don, etc., R. Co., [1806] 2 K. B. 1G4. 
7 WCC 3S (engineer on railroad train 
atnick by stone thrown by boy); 
Shaw T, Macfarlane, 8 BWCC 382, 
£1916] S. C. 378 (where an Iron 
molder's helper while stooping over 
his work waa struck by an Intoxi- 
cated stranger and caused Co fail 
and to sustain burns): Weekea v. 
Stead. 7 BWCC S9S, 111 L. T. Rep. 
N. 8. 4St (where a yard foreman of 
a firm of furniture m<*;ers waa aa- 
saulted by a man desiring to rent a 
van); Nlsbet v. Rayne. 3 BWCC 607 
(where a cashier with money for the 
pay roll was shot and robbed). (10) 
On the contrary the following have 
been held not to arise out of employ- 
ment: a felonious assault by an em- 
Sloyer on the employee. Blake v. 
lead, 5 BWCC 808, lOB L. T. Bep. 
N. S. 82i. (11) Asaault on a team- 
ster by drunken man who had been 
warned away from a horse. Mltch- 
Inson V. Day, [1913] i ■* " "" 
BWCC 190. (12) Assau 
on his way t' 
Poulton V. Kel 
■- B BWCC 818. 



breaker _a 
K. B. 1 



isault on a strike 
his home at 
a.11. [1812] S 



t fore 



his employer from the consequences 
of an altercation in which he had 
engaged with a stranger. Collins v. 
Colllna. 11907] 3 Ir. 11)4. 

n, Dragovlch V, Iroquola Iron 
Co., 289 III. 478, 109 NE 999; t^ondon, 
etc.. Shipping Co. v. Brown, 7 T. 
(Ct. Bess.) 488; Hatthewa v. Bed- 
worth. 1 WCC 124. 

M, Brown v. Decatur. 188 111. A- 
147; Evans v. Aatley, [1911] A. C. 
871, 4 BWCC 319 [ait [1911] 1 K. B. 
insi. 4 BWCC 20b1: Pepper v. Saver. 
[ K. B. 994, f BWCC Sl«; 

H V. Brynddu Co!ll|— "" 



747. 



: 289; 



tended to and probably did provoke 
an assault or retaliation, he would 
not be entitled to compensation for 
an Injury the result of an accident 
so caused by himself." Pierce v. 
Boyer-Vaa Kuran Lumber, etc., Co., 
99 Nebr. 821, 324, ISS NW 609, LRA 
1918D 970. (4) Murder of night 
watchman may arise out of employ- 
ment. Western Metal Supply Co. v. 
Plllsbury, 173 Cal. 407, 169 P 423. 
(6) Killing of night watchman by 
assault for purpose of robbing him 
may be held to have arisen from em- 
ployment, Walther v. American 



.. .. Wright, 7 BWCC 141. 
. Rep, N. B. B17: Gallant v. 
p Oablr, « BWCC 9. 108 L. 
N, S. Be. To same effect 
v. American Well Works, 



_B of thda ml* have 
) An Injury due to 
an attempt by ths employee to per- 
form his duties while intoxlpated. 
Williams v. Llandudno Coaching, 
etc, Co.. [191B] 2 K, B, 101. 8 BWCC 
143: Fraxer », Riddell, 7 BWCC 841. 
[1914] 8. C, 136. (2) An attempt to 
lake a short cut. Evans v. Aatley, 
[1911] A. C, 671, 4 BWCC 319 faff 
[1911] 1 K. B. I03«. 4 HWCf 209]; 
Pepper v, Sayer. [1914] 3 K. B. 994, 7 
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forbiddeii maimer," a diatisction being takm in this 
regard from cases in vhieh the act is aitc^ther out- 
side erf, and unconnected with, the employment.*' 
An accident cannot be said to arise out of the em- 
ployment where it is due to a new and added peril 
to which the employee by bia own conduct has iiecd- 
lessly exposed himBetf.*' 

[i 66] c. PmiouslT Weakened or Diseased 0<m- 



[H t 



dition. Acceleration of a diseased bodily conditioDi 
to the point where it constitutes a personal injury 
by reason of the strain or exertion of the employ- 
ment constitutes an injury arising out of the em- 
ployment.** A previously diseased condition of the 
employee wbich predisposes him to such an accident 
as be sustains will not prevent the accident from be- 
ing regarded as arising out of the employment.^ 



BWCC eie. (3) An attempt by a. 
window cleaner to i>aaH from one 
window to another alons a ledge. 
Bullworthy v. Qlanlleld. 7 BWCC 191. 

91. Corbett V. Pitt, 8 BWCC 466; 

Edmunds v. Shin Peterston, 6 BWCC 

167, SS T. L. IL 18; Mawdsley v. 

Wast Lehieb Colliery Co., G BWCC 

■ 80. 

90. Barnaa V. Nunnery Colllary 
Co., [ISiai A. C. 41, 6 BWCC 195 laft 
4 BWCC 43]; Lowe v. Pearson, 
[189S] 1 Q. B. 261. 1 WCC B; Keen 
r. St. Clement's Press, 1 BWCC B4Z; 
Gallant v. Steanishlp Gablr. 6 BWCC 
8, IDS L. T. Rep. N. a, BO; Cole v. 
Evans, 4 BWCC ISS; Furnlas V. Oart- 
slde. 3 BWCC 411. 

93. Herbert v. Foi, [1»1S] A. C. 
IDE [aft [191E] 2 K. a 81, 8 BWCC 
»41; Plumb t. Cobden Flour Mills 
Co.. [1»141 A. C. BZ. 7 BWCC 1 [BIT 
6 BWCC !4B. 108 L. T. Rep. N. S. 
ISIJ: Jlbb V. Chadwlck, [19IB1 2 K, 
B. 94, 8 BWCC 1G2; Brice V. Lloyd, 
[1909] ! K. B. 804. 2 BWCC 26: Cook 
V. Manvers Main CoUlerleB. 7 BWCC 
(96: GulKoyle v. Fenneasy, 6 BWCC 
4G3: Wemysa Coal Co. v. Symon, 8 
BWCC ZS8, [1912] a. C. 1230; Mc- 
Laren V. Caledonian R. Co., B BWCC 
492, [19111 S. C. 1076: Revte v. Cum- 
mlnr, B BWCC 483, [1911] a. C. 1082; 
Powell \. Bryndu Colliery Co., B BW 
CC 1B4; Parker y. Pout. 6 BWCC 
46, 106 L. T. Rep. N. S. 493; McDald 
V. Steel, 4 BWCC 418, [1911] S. C. 
869; Kane y. Merry, 4 BWCC 379, 
[19111 8. C. 513: Rose v. Morrison, 
4 BWCC 277* lOB L. T. Rep. N. 9. 
I; Cole V. Evans, 4 BWCC 138; Pope 
V. Hlirs Plymouth Co., 3 BWCC 3JS. 
102 L. T. Bep. N. 8. 832 [app dlsm 5 
BWCC 17B1; Williams v. Wlgan Coal. 
•Ic, Co.. 8 BWCC SB: Morrison v. 
Clyde Nav. Trustees. 3 BWCC 99. 
46 So. L. Rep. 40; Powell v. Lanark- 
shire Steel Co., 6 F. (CL SesB.) 1039; 
Callaghan v Maxwell, 37 Be. L. Bep. 
813; Tavery v. Grand Trunk R. Co.. 
48 Que. Super. 278, 24 DomLR B2Z. 

[a] niturttaUons. — (1) Messenger 
boy Jumping on moylng: street car. 
Wemyss Coal Co. t. Bymon. S BWCC 
298. [191B] 3. C. 1239. (!) Miner rid- 
ing In empty tub contrary to orders. 
Barnes v. Nunnery Colliery Co.. 
[10131 A. C. 44, B BWCC ISB [aft 4 
BWCC 481: Bates v. Mlrfleld Coal 
Co.. 6 BWCC 166. (3) Miner, In a 
hurry to get home, attemptl — •- 
paaa between moving tubr ' 

waiting, as ■-" "' "-" 

tionary. ° 






T. J. 30. (4) Mint 



the pony driver whose duty It 
remove the loaded hutch ns. 
V. Robson. 7 BWCC 931 
Rep. 747. "■ 



g tor 



Bl Sc. 

, _, Workman In course 

employment walking across i 



„ railway 

, _j orders instead of 

Bslng by bridge. Pritihard v. 
Torklngton, 111 C T. Rep. N. S. 






lUcationa of this r' 



raveler, expoa- 

Ing him to Injury by railroad train. 
McCtae V. Renfrew, 7 BWCC 898. (2) 
Drunkenness of seaman. leading to 
Injury while returning* to ship. Nash 
v. Steamship Rangatlra. [1014] 3 K. 
B. 97g. 7 BWCC 690; Frith v. Bteam- 
shlp Loulslanlan. [1912] 2 K. B. 166, 



Mans. 48T, 111 NE 879. LRA19ieD 
1000; In re Brlghtman. 220 Mass. 17, 
107 NE 527, LRA1916A 821. 



[a] 



il] is 



r disability or old age pen- 
sions. It cannot be strained to In- 
clude that kind of relief. Its ulti- 
mate purpose simply Is to treat the 
cost of personal Injuries Incidental 
to the employment as a part of the 
cost of the business. It does not af- 
ford compensation for Injuries or 
misfortunes, which merely are con- 

employrasnt. or collateral to It. Not 
every diseased person suffering a 
misfortune while at work for a sub- 
scriber Is entitled to compensation. 
The rsllef is ao new that the ten- 
dency may be to Inquire only aa to 
the employment and the Injury and 
ti^ asauma that these two factors 
constitute ground for compensation. 
But the essential connecting link of 
direct causal connection between the 
personal Injury and the employment 
must be e a tab 11 a he d_ before the act 
operati' 



lat I 



the _ 
1 flow 



result of the e 



I the 



1 inj 






dence. The 

tween the personal I 
suit and the omploym 

before the right tc 
aprings into being, 
of discrimination mu 
to determine whethBT 
of an Injur 
of the empl 



e ■employment am 

iry. In passing upo 
n humanitarian er 
) take the place of 
. the welghlnr "' 



of . 



.jury £ 



a Its 



B dli 



progress so as finally t 
employee, does r"~ """ 
Bonal Injury' un< 



ase or the hazard 
. A disease, wbli'h 
work 19 likely 



disable the 



'hen ther 
ettLon I 



mploymen 



> the point o£ dla- 



lelng pursued. It Is 
! is a direct causal 
1 the e 



ind the Injury thi 

iomrensatlon can be i 
The substantial question Is wh 
the diseased condition was the e 
or whether the employment « 
- -ntrlbutlng cause, J 



In the Intte 

In re Maddi... 

NF, 379. LRA1916D 1000. 
[b] Objeotit 



■a?f ct 
ought to be mad 
2 Mass, 487. 494. 1 



till* ooasld- 

- . — argued that grave 
consefjuences of far reach- 



Don wealth. Thes 

racwi-s^refate to ] 
ind the argumen 



t eluded from er 
severe hardship, 
ronductlnp 

argB, all to I 
eral welfare a 
irces of the co 
>nBlderatiDnH i 



B present forum tliey 

decisive significance. 

>re plain that the enu- 



ble." In re Madden, 222 Mass. 487, 
494, 496, 111 HE 879, LRA1918D lODD. 
' that, since the 



(2) "It i 



a kind of accident 
inBurance as tna means of affording 
relief to the employee. It cannot have 
Been the Intent of the Legislature to 
nclude such risks as that here dls- 
' [acceleration of heart disease]. 
- of the dlfOculty of flzlng a 
nauranee. But there does not 

_„ J* matter of law to be any 

insuperable dlftlcutty in this reapecL 

"— — ItouB events, which appear to 

dimcult of forecast as this, are 

on subjects of Insurance." In 



ippear 






lulted ( 






<S) 



or It should be restricted 
rt of the injury which re- 
Bctly fro ■■ - ■ - ' 



injury which Bowed 

previous condition ahould 

Even though the prem- 



excluded. _ _.. „__ 

be sound, the conclusion does 

not follow. . . . The previous con- 
dition of health Is of no conse<iuence 

In determining the amount of relief 
to be afforded." In re Madden, su- 

9B. Harts v. Hartford Faience Co.. 
(Conn.) 97 A 1020; Carroll v. What 
Cheer Stsblea Co., (R. I.) 96 A 808, 
... , ... ■vpiuiamson. [1908] A, 



"An accident does r 
such because Its rem 
the Idiopathic condition of the In; 



Idiopathic 
facts and 
obliged to 



that 



ik by the very 

., ...jployment. and that 

the dangerous fall was brought about 
by the conditions of that employ- 
ment." (per Collins, M. R.) Wicks 
v. Dowell, [1905] 2K. B. 226. 229. 2 
AnnCas 732 [quot Carroll V. What 
Cheer Stables Co., supra]. 

[a] ninattKtion. — Where a hack 
driver was pitched from his seat by 
the motion of the hack while driving 
and while helpless f "" — ' 



Stabiles Co.. (R. 1.) 96 A 308, 810 
(Where the court said: "The evidence 
doea not ahow, as claimed by the ap- 
pellant, that the petitioner's fall was 
'caused solely by the workman's pre- 
viously diseased condition,' nor does 
the Justice of the superior court so 
decide: the Justice says In his decree 
'the fall probably being due to dimil- 
nesB or unconaclousness induced by 
a disease from which he was suffer- 
ing,' etc. But the decree also finds 
that the accident was one 'arising 
out of . . . said employment'; there 
iB at least as much evidence that 
the fall was due to an unexpected 
and accidental lurch of the hack Into 
the gutter and towards or against 
the curbstone, as that It was due to 
dl Illness or unconsclouaness Inducsd 
by disease. 



that the decision and the di 

Sealed from embody a co 
nding of fact that dlidneSB or 



__ ap- 



t the sole cause 



I, dBTelopiaeuta and ohang*l in the law see 



Annotations, same title, page and n 



§67] 

[i 67] d. Bisks Canrndn to PnbUc at Luge. 

The cause of the injury must be a risk or erposure 
incidental to the employment and not common to the 
general pnblic, regiurdleBS of the nature or the fact 
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of their employment, 
the general publi 



the 



, the risk being common to 
employee must have been 



exposed to it in a gxeater degne than other pereons, 
by reason of bis employment.*' So where injury 
results from exposure to weather conditiona, the ex- 
posure of the employee by reason of his employment 
must be greater than that of other persons in that 
locality.** 



John Hancock 



or the fall, and that tbare ' 
dance from which the ]uBt1< 
And as be did that the acclde 

06. Conn.— Carlii 

Mut. Li. Ina. Co., 9'. 

Glastonbury KnlttlnK Co. 

111.— B ■ "— 

147. 

Mass. — In re- Sanderson. US NE 
tSG; In re Harbroe. tH Mass. 133. 
Ill NB 709. LRA1916D 9SS; In re 
McNIcol. 21G MasH. 491, 102 NG E97. 
LRA19i8A 30fl, 

Mtch,— Klawtnakl T. Lake Shore, 
etc., R. Co.. ISB Mlcb. 6iS. 1S£ NW 
LRA19ieA Hi; Hopkli 
^UEa^ Co., 184 Mlc 
._i.XRA1918A 110. 

N. Y.— De Voe v. New York 
R, Co.. S18 N. Y. 81S, llS NB Z&S 
[act 189 App. Dlv. 4TI, IBB NYS 12]; 
HelU V. Ruppert, 213 N. T. 148, 112 
NG TGO; Newman v. Newman. IGf 
App. Dlv. 74B. 1G5 NYS 6«5. 

WlB. — Hoanlev. Industrial Commn.. 
1E9 Wis. G4a, lEO irw 996. LRA191SA 



Michigan 



lift. 

Eag. — Amys v. Barton. [1912] 1 
K. b! 40, 6 BWCC 117; Craig v 
Steamship Calabria. T BWCC 932, 
[1914] S. C. 78B; Klnghorn T. Guth- 
rie. 8 BWCC 587; milte v. Sheep- 
wash, 3 BWCC 382. 

"The accident belns due to a risk 
no greater than la run bv all mem- 
---S of the pubUi 



of the 



".P'o? 



did r 



Newi 

NYS 6fl(. 

[a] mnrtratloM.— (1) An em 

(loyee who la required to travel oi 
In employer's business Is not enti- 
tled to compensation, where hla In- 
jury was occasioned in hlR home 
town, after his return from a trip. 
by a fall on an ley street when KolnB 
toward a street car with the Inten- 
tion of boarding II. Hopkins v. Mich- 
igan Sugar Co., 184 Mich. 81. lEO NW 
3SB, LKAlBieA 310 and note. 
,Wherc deceased who drove a dell 
wagon for a butcher and somell 
assisted In the shop came to 
death In stumbling over a buckc 
broken glass while he was ma 
a delivery on foot, the Injury 



I the reeulC of t 



_ risk ... 
9 this del 



iclder 



his ,__. . 

posed him to no more danger thai 
any other Individual would have been 
exposed to while walking In the same 

Blace. Newman v. Newman, 169 App, 
Hv. 14B. IBB NTS 866. (3) Where 
an engine driver was Injured during 
the bombardment of Hartlepool by 
an enemy fleet, the claim was dis- 
allowed, there being no special rlBk 
connected with the employment. 
Cooper v. North Eastern R, Co., 85 
L. J. K. B. 181. (4) Injuries to a 
motorman received when struck by 

an automobile running near — -- "- 

as he was hurrylnir frnrr 
barn to catch a c 
to take him to wh 
his watch tested, _ . 

the employment, did .._ 

of the course of his employment. 
Voe V. New York State R. Co., 



Conn.- _ .. __.. 

cook Mut. L. Ins. Co., 97 A 320. 

111.— Brown v, Decatur, 188 111. A. 
141. 

Mich.— Klawlnskl v. Lake Shore, 
etc., R. Co., 18E Mich. 643, 162 NW 
:i3, LRA191SA 342. 

Minn, — Mahowald v. Thompson- 
Stairetl Co., 168 NW 9M: State v. 
Koochiching County DIst. Ct.. 168 
NW 71S; state v. Ramsey County 
DIst. Ct.. 129 Minn. E02, 163 NW 119. 
LRAISISA 344, 

N. J.— Zabrlskle v. Erie R, Cs., St 



, the car 

of the comnany 

requirement of 



, J. L. 26«, 92 A S8G. LRA1916A 



N. Y.'-Mlller t 



Taylor, 169 NTH 



Bng.— Pierce v. Provident Ck „, 

etc., Co.. [1911] 1 K. B. 991, 4 BWCC 
2*2; Bett V. Hughes. 8 BWCC 3B2, 
[1916] S. C, 160: Anderson v. Adam- 
son. ■ BWCC 814; Befuga Assur, Co. 
V. Millar. 6 BWCC 622. [1912] S. C. 
37; McNelce v. Singer Sewing Mach. 
Co., 4 BWCC 361. [I9I1] B. C. 13, 

[a] XUnatni'tloiui, — Where an em- 
ployee, compelled to cross a street 
by the failure of his employer to 
provide toilet facilities, was struck 
by an automobile, the accident arose 
out of the employment, Zabrlskle v. 
Brie R. Co., 86 N. J, L.. 266, 269, 92 
A 386. I.RA1916A 31B (where the 
court said: "If the trial court found, 
as It evidently must have found and 
—•'•'-- •- And. that by 



necessity of going eleewhen 

dltlon for which tlii . " . ... 

course responsible — the practice had 

tended period, of workmen r 

to the only place available, .. 

which they were necessarily obliged 
to cross a public street, and that this 

Ey the employer (Dierkes v. Haux- 
hurst Land Co,. 80 N. J, L. 869. 79 A 
381, 34 LBANS 638. 83 N. J. L. (28, 



the cases, was peculiar to the em- 
ployment. In that the absence of 
proper facilities at the shop and the 
neoe.isity of crossing the street to 
reach [hem, gave rise to It. It was 
not the danger of an ordinary mem- 
ber of the publli' crossing a street 



nloyment. The fact that the acci- 
dent may have been and probably 
was due to the negligence of the 
driver of the automobile, and per- 
haps also to the contributory negli- 
gence of the deceased, tends to cloud 
the Issue, but does not differentiate 
the situation from that of any work- 
"■"" * In the perform- 



of hlB 



J.*I 






-...ploySs are compelled dur- 
ing the course of their employment 
to travel about the streets. It does 
not seem to us to be unreasonable 
to say that the danger of being 
struck by street cars, automobiles, 
and trafflp of every description should 
be taken account of." Kunie v. De- 
troit Shade Tree Co., (Mich.) -158 
NW 861, 86S. li) Injury to a sales- 
man and collector riding a bicycle 
about the streets may arise out of 
the employment. Pierce v. Provldi 



Clothing, etc.. Co., [1911J 1 K. B. 991, 
1 BWCC 242: McNelce v. Singer Sew- 
ing Mach. Co.. 4 BWCC 361. [131'] 8, 
C. 12. (S) Injury to a teamster drlv- 



elng hoisted to the top of a building 
under eonatructlon. arises out of the 
employment. Mahowald v. Thomn- 
son-Starrett Co., (Minn.) 168 NW 913. 
f4) Where (he duties of an employee 
as a tree trlmnler and planter corn- 



through being s _.. 

bile while waiting to take a street 
car In order to reach a place where 
he was to Inspect a lob In the course 
of his employment arises out of the 
employment. Kunxe v. Detroit Shade 
Tree Co.. supra. (B) Injury to a 

through being struck by an automo- 
bile while crossing the street on toot 
to deliver a package arises out of 
employment. Miller v. Taylor, 169 
NTS 999. (6) Injury to a teamster 
whose duties Included the loading o 






teppli 



Ing on 1 
all as b< 



board cuntalnlng a rusty r 
was getting up into his wag^uu njmv 
working for his employer In carrying 
dirt from the city streets, arises out 
of his employment. Putnam v. Mar- 
ray, 160 NYS 811. (1) Injury to a 
taxlcab driver through a shot ty the 
sentry whose challenge he had been 
unable to hear because of the noise 



.._ 8 BWCC l... - ---_ 

N, S. 8S8. (8) Where a machine fil- 
ter whose duty was to go around to 
various places to be present at the 
inspection of machines was obliged 
to walk along a road which was slip- 
pery owing to the frost, and fell, 
sustaining Injuries. compensation 
was allowed. White v. Avery. E3 So. 
L. Rep. 122. (9) Street accidents not 
connected with the employment will 
not Justify an award of compensa- 
tion. Symmonds v. King, 9 BWCC 
159; Slade V. Taylor, 8 BWCC 66; 
Sheldon V. Needham, 7 BWCC 471, 
111 h. T. Rep. N. S, 739; Greene v. 
Shaw, B BWCC B13. 

Sa. Conn..— Larke v. John Hancock 
Mut. L.. Ins. Co.. 97 A 320. 

Mass. — In re McManaman. 113 NB 
281. 

Mich, — Klawlnskl v. Lake Shore. 
etc., R. Co., 185 Mlcb. 643. 1G2 NW 
213. I.RA1916A 342. 

Minn, — State v. Ramsey County 
DIst. Ct., 129 Minn. 602, 163 NW 119. 
I.RA1916A 344. 

Wis. — Hoenig V. Industrial Commn.. 
159 Wis. 846. IBO NW 998, LRAlOlfiA 
339. 

Eng. — Andrew v. Falls worth In- 
dustrial Soc„ [1904] 2 K. B. 32, 6 
WCC 11; Klnghorn v. Guthrie. 8 
BWCC 887, [1913] S. C. IIBS; Rod- 
ger V. Paisley School Bd^ 6 BWCC 
647; Robson v. Blakey. 6 BWCC B3S, 
[1912] S, C. 334: Davles v, Gillespie. 
E BWCC 64; Karemaker v. Steamship 
Corslcan, 4 BWCC 29B: Kelly v. 
Kerry County Council. 1 BWCC 194. 
42 Ir. L.. T, 23; Adamson v. Ander- 
son. [18J3] 8, C, 1038. 

B. C. — Culshaw v. Crow's Nest 
Pass Coal Co., 7 BWCX; lOEO. 

[a] Idgbtnbig. — (1) "If the de- 
ceased was exposed to Injury from 
lightning by reason of bis employ- 
ment, something more than the nor- 
■hlch all are_ subject. If 



his 



irlly s 



ated the natural hazard from light- 
ning, and the accident was natural 
In the Bmployment, though unex- 
- "-- - Ending Is 



r unusual, then i 



sustained that the accident fro 
lightning was one 'arising out of the 
employment,'" State v. Ramsey 
County DIst, Ct., 129 Hinn. 502, E03. 
1E3 NW 119, L.RA1916A 344, (2) 
A driver for an lee company was re. 
(lUlred to follow a fliced route In sub- 
stantial disregard of weather condi- 
tions, although permitted to seek 
shelter In times of necessity. When 



within the lot line, either f 
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[i 68] «. GMns to Mid from Work." An acei- 
dent befalling the workman on his way to or from 
work cannot be held to arise out of the employment, 
where ha has not yet, come within, or has left, the 
^bere of his employment.' But where the employee 
is under the control of the employer and on his 
premises, an injury may arise from his employment, 
althoDg^ he is going to or from his work.' So where 
an injury arises ont of the character of the way to 
or from the employment, which is not under the em- 
ployer's control, it does not arise out of the em- 
pJoyment,* unless by the conditions of the employ- 
ment the use of the particular way is obligatory on 
the employee.* Where the employee, without knowl- 
edge of the employer, uses a way other than that 
provided by him, an accident thereon cannot be said 
to arise out of the employment.' But an accident 
due to the employee mistaking the way to his work 
after coming on the premises of the employer may 
be held to arise out of the employment.* 



la the caae of saaoun Tetnmiiig to tbeir ships the 
rule has been laid down that, while the return to 
the ship is in the course of the employment, the 
risks do not become risks arising out of the employ- 
ment nntil the employee has to do something speoiflo- 
ally oonnected with his employment on the ship.' 
Thus, if the risk ia something due to the means of 
access to the ship, the accident may be said to arise 
out of the «nployment)^ but where the risk is due 
to something wlucb has not been specifically ap- 
propriated as a means of aecees to the ship, but ia 
used in common by the public generally, it cannot be 
held to arise out of the employment; and this is 
likewise tme where the risk arises from an extraor- 
dinary method adopted by the seaman to reach the 
vessel." 

[i 69] f. Injury Inddental to Acta for FerBonal 
0<nnfort or OonTSnience of Employea. Injuries may 
arise out of the employment, althou^ sustained 
while performing acts essential to the personal com- 



talnlnc a finding that tha exposure 
to hasard from lIshtnInK stroke at 
the time and place of Injury wan not 
different substantially from that of 
ordinary out-door work. HoenlB v. 
Industrial Commn., IBS Wta. 646, 1 BO 
NW 9S6, LRA19HA S19, <6) Where 
a bricklayer working on a scaffold 
some twenty-three feet from the 
icround was killed by IlBhtnlng. It 
was held that his death arose out of 
the employment, where there was ev- 
idence that hlB position subjected 
jiim to peculiar danger and risk from 
llghtntns, Andrew v. Fajlaworth In- 
dustrial Hoc., [1804] i K. B. SS, 6 
W(-r 11. (6) Where a workman em- 
ployed as a road laborer, picking 

-' -ind cleaning out guttp-= -' — " 

•■'"-i Tiy 1 



leld n 



tiie neighborhood. 
County Council, 1 



e out of the 



frostbite arises from the 
of an Insurance collector i 
compel him to drive lor 



(Conn.) 97 A SIO. (i 
found that a longnhor 
Involve particular 



man, [19121 A. 
Idlsm app [191 
CC 32]. (4) A s 
has been held r 



. as, 6 BWCC 1T7 
1 K. B. aGl. 4 BW 
nan handling ropes 



_ -_---. Karemaker v. Steam- 

ihlp Corslcan. t BWCC ZBB. (6) A 
Torkman employed In loading — '- 
in cars In a quarry f< ~ ' 

Jay, where the • 

eighteen degrees 






found < 



have 



1^— (1) Injury to 

miner walking through entry from 
place of work to bottom of shaft 
was held to arlee out of emnloy- 
ment. Sedlock v. Carr Coal Mln., 
etc., Co., (Kan.) IBS P 9. <2) Where 
a minor, while proceeding above 

Eround . to his work, slipped and 
roks hlB leg on rails belonging to 
the mine leading to the doorway of 
a borlxontal paasage by which the 
mine waa entered, at a apot distant 
belween nine and thirteen feet from 



, the a 



older 



Coltneae ] 

8. In r 

107 NB i 



■on Co., 
Fumlcloll 
• : Hills 



« F. <Cl. SeSB.) B. 

-"o, 219 Mass. 488. 

Blair, 182 Mich, 



10. 118 N^ 
wald, 8B N. J. L. 449. gS A 1007; De 
ConsUntln v. Public Service Commn.. 
TE W. Va. ii, 81 SB 88, LRA191flA 
829; Holness v. Mackay, [1899] 2 Q. 
B. 81S._1 WCC_ia.„ SeB_8l6_mlentkow- 

the 



L said: 
i a fact, that the d 
I the UBual passagei 



i Judge fi 
:edent r 



„ jlghtfeet 

. _ ..ackB of the 

ennsylvanla Railroad Company and 
efendant's trestle, but was on the 
ennsylvanla Railroad track, and 
lat. If the deceased were killed 
'tthout voluntary action on hlB part, 



he r . 
mil road company' 
are not prepared t< 
trial Judge, and sa 
proof of an acclde 



s the 



think that. If a 
It did not aril 
employment"). 



ccldent happened. 



But 



6 BWCC 129. 
Coke, etc., Co. 
. ISO Wl9. 247, 
w zib (wnere an engineer on a 
engine waa hurt while riding 
3 the office on the engine after 
» It over to another engineer). 
1 Murray v. Allan, S BWCC 
- - employee unnecesarlly 



216 (wher 

S. Hendry vT ilnUed°ColilBrleS, S 
BWCC 567, [1910] S. C. 709; Gibson 
V, Wilson, 3 V. (Ct. SesB.) 661: Haley 
V, United Collieries. [1907] S. C. 2lf. 

S. Sneddon v. Greenfield CoaJ, 
etc, Co., 8 BWCC 567, (19101 S. C. 
882. 

7. 



IrVv 1 



Bbber v. Wansborough Paper 
IIS] A. C. El, 7 BWCC 796 
9131 3 K. B. 615, e BWCC 
.Itchanham v. Steamship Jo- 
...iM.i^uurg, [1911] A. C. 417, 4 
BWCC 811 [aft [19llJ 1 K. B. 528. 4 
BWCC 91]; Fletcher v. Steamship 
Ducheas, 4 BWCC 317 [aff i BWCC 

B. Webber v. Wansborough Paper 
Co., [19IB] A, C. 61, 7 BWCC 79( 
[rev [1913] 3 KB. 616. 6 BWCC 
eS3]; Low V. General Steajn Fishing 
Co., [1909] A. C, 623, 2 BWCC 68 
frev i BWCC 61, 46 Sc. L, Rep, 661; 
Kltchenham v. Steamship Johannes- 
burg, [1911] 1 K. B. 528, t BWCC SI 
(aff [18I1J A. C, 417. 4 BWCC 811]; 
Kearon v. Kearon. 4 BWCC 486: 
Moore v. Manchester Liners. 8 BW 
CC B27 [rev [1909] 1 K, B. 417, 2 
BWCC 87]; Canavan v. The Steam- 
ship Universal, g BWCC 365; Robert- 
son v, Allan, I BWCC 172, But see 
Hundman v. Craig, 4 BWCC 138 
(where a sailor fell from a gangway 
on his way from a personal trip 
ashore and the accident was held not 



trial Ace. Commn., (Cal.) 169 P 1041; 
Cook -v. Steamship Montreal, 6 BW 
CC 220. 108 L. T. Rep. N. S, 1641 
Steamship Minnesota. 5 
. Kelly V, The Ship Foam 

, 3 BWCC lis. See Mitchell 

V. Kteamahlp Saion, B BWCC 628 
(where facts were held not lo show 
accident arising out of employment). 

[a] ApplloatlOB of fblm ml* baa 
b««a made, — Where sailor was struck 
by railroad train while on his way, 
along the dock side, to his vessel. 
Biggart V. Steamship Minnesota, E 
BWCC 68,- 

10. Ocean Ace., etc., Co. v. Indus- 
trial Ace, Commn,, (Cal.) 169 P 1041; 
Halvoraen v. Salvesen, 6 BWCC B19, 
[1912] S. C. 99. 



M aad dtanga* In the law at 



'e Annotations, MUD* title, page and note number. 
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fort and eouvanionee of the employee)" as vher« tbe 
employee is iajured while going to or from a toilet," 
or while preparing to begin'^ or to leave off''* work, 
or in satlefying his thirst," or in obtaining shelter 
from a storm. On the other hand, where an em- 
ployee is ill, hut the illness does not arise from the 
employment, and is not of an emei^nt character, 
an injury resulting from the employee's attempt to 
minister thereto cannot be said to arise from the 
employment." 

[{ 70] g. Disobedience of Orders by Fellow Serv- 

11. ZabrlBkle r. Brie R. 

J. L. 167. 88 A "* 

(W. Va.) BT SE 



Ut. The disobedience by fellow woriuaen of orders 
is as much one at the risks of a man's employment 
as a defect in'the mechanical appliances.'^ 

[4 71] h. Horseplay or Practical JoUag; As- 
Bsnlta )^ Follow Employees. An employee is not 
entitled to compensation for an injury which was 
the result of sportive acts of eoemployees, or horse- 
play OP skylarking, whether it is instigated by the 
employee," or whether the employee takes no part 
in it."* If an employee is assaulted by a fellow 



; Ml 



id aft V. G»- 



BWCP 148. 110 I., "f. Rep. N. S, 626; 
Shfaehy v. Great Southern, etc., R. 
Co., B BWCC m: Cokolon V. Ship 
Kontra, 6 BWCC B6S; Bdmunda v. 
8hlp Peterston. 6 BWCC 157, 28 T. L. 
R. IS; McLauehlBii v. Anderson. 4 
BWCC 3T«, [19111 S. C. B29; Lawleas 
V. WIgan Coal, etc., Co., 1 BWCC 1S3; 
MorrlH V. Lambeth, 8 WCC 1, 22 T. 
L. R. 22; Elliott v. Rax, « WCC 27; 
Earnahaw v, Lancashire, etc., K, Co., 
G WCC is. See also American Radi- 
ator Co. V. RogKe. sa N, J. L. 4S«, SB 
A 85, 94 A SG (raE-agnlilnE the rule). 
But Bsa Rose v. Morrison, t BWCC 
177. lOB L. T. Rep, N. S, 2 (where 
employee was helo to have acted un- 
reasonably In Boing where he did). 

13. Zabrlshfo v. Erie R. Co., Se 
N. J. L. lES. S2 A 386. I.RA19iaA 315 
and note. Contra Pearce v. London, 
etc.. R. Co., 2 WCC 152. 



21 DomLR 812. 



. Thorn 



■tides of 



WeBtKtly 1102 

ircv uii uiiiBi gruunus 24 DomLR ST. 
1 WestLR 43«, 8 WeatWkly 77S1 
(holding that a workman who was 
Injured by the collapse of temporary 
stairs on which he wati proceeding, 
A few minutes before the hour (or 
commencing his day's work, to an- 
other floor, for the purpose of ahang- 
Ing Into his working clothes left 
there on the previous day, la entitled 
to compensation as for an Injury 
arising out of his employment). 

14. DeMann v. Hydraulic Engi- 
neering Co., (Mich.) 159 NW 380; 
Terlechl v. Strauss, 86 N. J. L. 454. 
89 A 1021. 

[a] ninatratiini. — Where ■ rlrl 
employee while combing pai 
wool from her hair prepai 
going out at noon was m 
her hair catching In thi 
chlnery, the Injury arose out of the 
employment. Torleckl v. Strauss, 88 
N. J. L. 464. 8» A 1028. 

15. Archibald v. Ott. (W. Va.) 87 
SE 791; Martin v, Lovibond. [1914] 
2 K. B, 227, 7 BWCC 248. 

[a] Vhsr* polaonoiw ftvld warn 
taken by mistake, (l ) the Injury was 
held to arise out of the employment. 
Archibald v. Ot(. (W. Va.) 87 SB 791. 
791 (where the court said: "Here the 
unfit, unsatisfactory, or undesirable 
water supply In the building was one 
of the generally recognized condi- 
tions of the place of service. In con- 
sequence thereof all of the workmen 
supplied themselves from the welt 
by means of buckets and bottles 
which were left at their respective 
places of work.and. as may well be 



moving n 



supposed. In view of the _„ 
comradeship usually prevalent 

men working togetht '" 

usual for a thirsty ■ 



iplrlt 



>ne that 
ving the 



employment. Is 



I board a ship which ^ 



wnicn ne thought cental 

water obtained from 
pumps In similar tins, and 
of It as required, the men 



the place 



i "tte 'faotory. "and went to 
' idtcated. but by mistake 

chloride of barium which 

almost Immediately caused his death, 
the Injury could not be said to arise 
fi ■■ nployment. O'Nell v. Car- 
It Co., 218 N. T. 414, 113 NE 
41 

t V. Payno, 86 N. J. L. 
4^ 927. Compare Geary v. 

G BWCC 72, 108 L. T. Rep. 

u show that the machine 



IGfi NW ^09, LRA191ED 970; Hull< 
V. Moosbrugger, gg N. ' ' '"' 
A 1007 [rev 87 N. ■ ■ 
WrlRley v. Wllao 



Van Kuran 

9S Nebr. 121, 324. 

... --iuney 

.. _. .61. 95 

. L. 103. 93 A 79]; 

6 BWCC 90. 

at>aadons his em- 



by which he is In- 






Boyer-Van Kura 

ao. ' (ill.— Plsherlng v. Plllaburj 
172 Cal. 690, lES P 215; Coronad 
Beach Co. v. Plllabury. 172 Cal. 681 



168 P 212. 



, 88 



_.. ,. L. 161. SS A 1007 [rev 
L. 103, 9) A 79). 

N. T.— De PlIlpplB V. Palkenberg. 
170 App. Dlv. 161. 166 NTS 761. 

Wis.— Federal Rubber Mfg. Co. v. 
Havollo. 182 Wis. 341, 158 NW US, 
LRA191CD Sflg. 

Eng.— FitKgerald v. Clarke, [1908] 
2 K. B. 798. 1 BWCC 197; Wilson V, 
Lalng. 2 BWCC US; London, etc.. 
Englneei ' 

^. T n.„ .o, D... ,gg Clayton 
__., 86 L. J. K. 

--- ,_ . BWCC 848, 111 

T. Rep, N. S. T8B1 (where the 
of whether an Injury arose o 
employment was held to b 
fact concerning which the 
of the trial Judge would n< 



. L, Ref 



lery Co., 



1 of the 



though the pre 
and the ^ppllca 
pansatlon for e 



.. Co., 



I Knopi 
186 IlL 



A. BOE 






1 thrown by a. 
. American Car, 



ployee who attempted to knock a 
can from the lower die of a trip 
hammer where It bad been placed by 
another workman as a nrankl. 

[a] BSMt of I 

employee WEia caused I 

tickling hin: 



the I 



of 1 



felloT 



.. .J fall down 
jrt BHlJ: "That 



I between servant 



was peculiarly 
This Wiis knov 
His fellow-serv 



I pi oyer was liable 
mts (perhaps en- 
s knowledge) had 



n to his associates, 
.nt. who tickled him 
ig down a stairway 
et in hia hand, may 
imlablB ner.son who 



of rough 
Idiot. Be 



isly 



>uld c 



or ted and he had pushed 
n the stairs In the Joyous 
Being the tatter sprawl hu- 
on the floor below, no one 
itend that the accident oc- 
f the employ- 



ourred 1l . . __ _. 

raent of the Injured man. 

see that it. Is our duty to measure 
the dynamics of assaults and <o hold 
that the master must be charged 
with foreseeing and Insuring against 
those which are playfully Intended 
and which may be sanctioned by a 

Bjits." Coronado Beach Co. v. Pills- 
bury, 1T2 Cai. 888. 686. 168 P 212. 

[b] niastratloiu. — (1) Where 

claimant employee went to a toilet 
room and there felt something strike 
her on the shoulder, whereupon she 
looked through an aperture into the 
next room and another employee 
thrust scissors through the aperture 
and Into claimant's eye destroy- 
ing the Bight, the Injury does not 
arise out of the employment, not be- 

a peril In the service. De FlUppIs ▼. 
Palkenberg, 170 App. Dlv. 16S, 164, 
lEB NTS 761 (where the court said: 
iaulted solely from " 



sport 



who I 



I which act 



:lng the r. 
> way grew c 



mining whether the Injury arose out 
of the employment Is whether It Is 
In the scope or sphere of the employ- 
ment. The Injury In the case at bar 
was not a peril of the service, nor 
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workman, whether in anger or in play, an injnry so 
sustained does not arise "out of Ut« employment," 
and the employee is not entitled to compensation 
therefor," unless in a case where the employer knows 
that the habits of the guilty servant are each that it 
is unsafe for him to work with other employees.** 
However, the view has been taken that, when the 
employee is injured by a coemployee in an alterca- 
tion over the manner o£ working together, the acci- 



dent t 



a out ot the employment," although it is 



WBB It reasonably Incidental to tha 
employment. It wob ndt an assault 
whrch had ItH ortytn in the nature 
of the employment, nor wao In any 
way whatever connected with the 
master's work"). (2) An employee, 
the slKht of whose eye was destroyed 
by a mlaslle from a trick camera 
directed toward him by a fellow em- 
ployee In sport, is not entitled to 
compensation. Flsherlnr v. Pills- 
bury. 172 Cal. 8B0, 1B8 > 21S. (!) 
Where an employee who was pecul- 
iarly susceptible to being tickled 






niled bucket 



of hlB 



i punched him In the back 






eriously. hts 

irse of, but did 
Is employmenL 

■. Pllls>ury, m 



InK job for his master In a dwelling- 
house, the completion of which lot 
reaulred some (ItttnKS that were con' 
talned In a bin In his employer' t 
shop. At Ave o'clock In the after. 



his wav to the bin for the 
be used on the Job In which 
enRaned, a fellow-workman. 
rll of p!av. whom the de- 
'as Dasslni. swune hla arm 
■ither to knock off decedent's 
strike him. whe'-euoon the 



decedent. In dodRlnK thi 
slipped on " 
Boor, fell. 



I the defl 



!ndln» 



"in the 



whlc^ caused his death." Hulley v. 
MoosbruRRer. SS N, J. L.. ISl. 182. 188. 
98 A 1O07 rrev BT N. J. L, lOS, "- ' 
79] (the court aleo BaylngT "* 
opinion of the Supreme Cc 
stated that It was a neRtlcent act ot 
the fellow-workman to make a pass 
at the decedent. This. too. we think 
Is erroneous. It Is true thai negli- 
gence Is either the omtsnion to do 
Bomethlnir which a reaaonable man. 
irulded by circumstances which ordi- 
narily rearulate the conduct of human 
affairs, would do. or the doInK some- 
thinx which a prudent and reason- 
able man would not do (Bour. Law 
Die. (Rawle'a rev.) HA.h yet, wheii 



. . mlsH 
With refereti 



nby 



nslble.' 



r whoa 



malble 



i duty which 
■ .the 



party injured"). (E) Where a serv- 
ant whose duties did not Include us- 
Infc a compressed air hose was In- 
jured when a fellow servant, in 
clean ln(t his clothes after work In- 



dld r 



jred I 



ssult f 



the 



not entitled to compensation under 
St. (1915) ) 2394-3 aubd 2. provld- 

for injuries arlsInK out of or inciden- 
tal to their employment. Federal 
Rubber Mfg. Co, v. riayolic. 182 Wis. 
341. 166 NW 14S, LRA191fiD 96«. 

31. Pierce v. Boyer-Van Kuran 
Lumber, etc.. Co.. 99 Nebr. 321. 168 
NW K09. LRA1916D 970: Hullev v. 
HoosbruKKer. SB N. J. L.. ISl, 96 A 
lOOT Frev S7 N. J. L. 103. SB A 791: 
Armllaee v. Lancashire, etc.. R. Co.. 
ri9021 i K. B. ITS. 4 WCC 6: Bate- 
man V. Albion Oomblng Co.. 7 BWCC 
47; Baird v. Hurler. 1 BWCC 7, 46 



Sc. L. Rep. 410: Doyle v. Molrs. 48 
N. S. 47). 22 DoraLR 767. But see 
Mclntyre v. Rodger, 41 Sc. L. Rep. 



further said that aneh cases necessarily present close 
questions of fact." 

[i 72] 3. In Oimrse of Employment — a. In 
GeneraL It has been said that in general terms 
an injury to an employee arises in the course of bis 
employment when it occurs within the period of bis 
employment, at a place where he may reasonably be, 
and while he is reasonably fulfilling the duties of 
his employment or engaged in doing something inci- 
dental to it.'' Hence the disobedience of a specific 

34. Helti V. Ruppert. 118 N. Y. 
148, 112 NB 760. 
as. Larke v. John Hancock Hut 

L. Ins. Co., (Conn.) 97 A 320; Oonyea 
V, Canadian Pae. R. Co^ (Baak.J 7 
BWCC 1041 [art 7 BWCC 1029]. 
See alBO aa recoKnlzlng various ele- 
ments of the rule stated In the text 
W. R. Hideout Co. V. Plllsbury, (Cal.) 



.. n McNIcol. ZIE Mass. 497, 
S eS7, LRA1916A 306 and note, 
re Clayton v, Hardwlck Col- 



ohvlously Intoxicated fellow work- 
man, whose quarrelsome disposition 
and Inebriate condition were well- 
known to the foreman of the em- 
ployer. A natural result of the em- 
ployment of a peaceable workman in 
company with a choleric drunkard 
might have been found to be an at- 
tacTi by the latter upon his com- 
panion. The case at bar is quite dls- 
tlngTilshable from astabblr- ' — - 






inger. a 



felonious a 



by a 

rough sport „ _. . 

pan lone who might have been ex- 
pected to be at work. AJlhough it 
may be that, upon the facta here 
disclosed, a liability on the part of 
the employer for negligence at com- 
mon law or under the employers' Ila- 
>• -* -light *- *— "■'- 



Islon 



that 



ground, but upon the caus: 
tion between the Injury of the .de 
ceased and the conditions unde 
which the defendant required him ti 
work." In re MoNlcol, 318 Mass. 497 
GOO. 102 NE 6B7. LRA19ieA 206. 
03. Heits V. Ruppert, 218 N. T 



held "sufflclent to permit the cc 
sion to llnd that the foUowInt 
sought to be proved were 



s employment 



horsee which he di 
that they were not 
Judicious 









fellow-wor 
of their ei 



injui 

.ling or otherwise by his 

len: that in the course 

loyment— while the two 

men were at work — a quarrel or ar- 

Eument over the wetting of the 
orses arose and personal Injury 
grew out of the physical contact re 
suiting from the quarrel, and that 
therefore, the accident (a) arose ou 
of and (b> in the course of employ 
ment." Helti v. Ruppert, 218 N. T 
148. 163. 112 NE 7S0. 

For later 0)Mta,dav«lovm*Bts and oliaBfta In the law see cumulative Anno ta 



n.) 96 



US NE 366: In 



913; Boody v. K. ft 

:«. H. 208. 90 A 869. 
AnnCaBl914D 1380 
er V. American Paper 
I 98 A 264: Allen v. 
J. L. 168, 96 A 1-" 



__.. /. Fife Coal Co., t BWCC 639. 
[1910] B. C. 8: Lasturka v. Grand 
Trunk Pao. R. Co.. (AltaJ 7 BWCC 
1031: Kennedy v. brand Trunk Fac. 
R. Co., (9aak.) 7 BWCC 1046. 

"An Injury is received 'In the 
course ot^ the employment when It 
comes while the workman le doing 
the duty which he Is employed to 
perform." In re McNlcol. 216 Mass, 
497, 498. 103 NB «97. LRA1918A 3lfS 
[quot Mann v. Glastonbury Knitting 
Co.. fConn.) 98 A 388]. 

[a] Iiijailaa b*ld to have bMa la 
eaima of •mplOTmsnt. — (1) Where 
the deceased was struck by a train 
after he had given certain waybills. 
In pursuance of his duty, to the train 
agent. Muilk v, Brie R. Co., 89 N. J. 
L. 139, 89 A 343. (2) Where the de- 
ceased had gone to his fore ■- 



' '"i"" 



. iroldt Detir 
88 A 70G. (3) Wher 
ating a crane Jum; 



)ed Into I 



broke, to save himself from being 
hurt. Rial V. Larkln. 171 App. DIv. 
71, 166 NTS 876. (4) Where an em- 
ployee had come to his work on a 
motor cycle which waa owned by 
himself and which he had used for 
going to and from jobs with the 
knowledge and consent of bis em- 
ployer, but for the use of which he 
was not paid extra, and had placed 
the motor cycle against a tree on- the 

Eroperty adjoining the premises of 
Is employer, and started to clean 
the clutch so that the machine might 
be in proper working order for tha 
day, and was Injured. Klngsley v. 
Donovan, 169 App. Div. 828, 156 NT9 
801. (B) Injury to a helper on an 
automobile truck used as a delivery 
wagon by his employers who were 
wholesale grocers, due to a fall on 
Jumping from the truck to drive 
away mischievous boys. Hendrli ' 



I Bros 



. Dlv. 



133. 



156 NTS 639. ,_, 

Ing of an employee ordered to keen 
trespassers on central part of pond, 
due to breaking Ice. Jtllson v. Ross, 
(R. I.) 94 A 717. <7) Death of night 
watchman from assault with purpose 

of robbing *■'— ""-■- — -- • 

lean Paper 
<a) Injury 

the purpose of i 



jp.) 98 A 284. 
r in attempt- 



9, same title, page and note 
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order to stop work does not end the employment for 
the time being," nor does a man cease to be an em- 
ployee because at certain instants of time he is not 
actnally engaged in woA." 

Period of emplorniant. The period of employment 
is not confined to the period for which wages are 
paid,^ and may extend beyond the hours of the em- 
ployee's aetnal labor,'* the relation of master and 
servant existing wherever the servant is under the 
master's control and subject to his directions.*" 
Further, the employment does not cease until a 
reasonable means for departure from the employer's 
premises has been afforded." It is a question of 
fact up to what point of time the employment may 
be said to continue after the employee has ceased 
working.^ An injury to a discharged employee 
when going to get his w^es may be in the course of 
the employment;'' and it has been held that a work- 



man was injured in the eonrse of his employment, 
where he was leaving the place thereof after hav- 
ing reported for work, but having been excused 
therefrom because of his condition of intoxication.^, 
Where, however, the employee has left bis work tem- 
porarily to discharge a duty entirely independent 
thereof, an injury then received cannot be said to be 
in the eonrse of his employment.'^ 

Place of employment. The place of employment 
ia not confined to the place at which the workman is 
employed,** but may include the places on the mas- 
ter's premises traversed by the employee in going to 
and from his work" and the places used hy the em- 
ployee with the master's consent." However, the 
fact that the injury occurs on the employer's prem- 
ises is of some weight in determining whether the 
injury was in the course of employment.*" Where 
the employee, for his own purposes, has left the 



_ m. (»> Pin ... ._ 

thumb ot janitor wlplnc L__ 

SIdor. HUwKUkBfl First Nat. Bank v. 
tate Industrial Commn,, ISl Wle. 
62B, 154 NW 817. (10) Loea of eye 
when employeo a lapped by tellow 

Around and brought his eye In conta 
with fellow servant's linger. Hel_ 
V. Ruppsrt, 21S N. T. Irt, 112 NB 
760. aij Injury to school principal 
when he naa superrlslnc a teat '- 
select a basketball team to repres 
the school of which be was prlnolj ■ 
■uch belns hla duty, Milwaukee v. 
Industrial Commn., ICO WIb. 218. 151 
NW 217. (12) Injury received while 
employee was engagtA In the regular 



NE 3BB; Mereer v. Ott, (W, Va.) 88 
SE 9B2; Partridge v. Whitoley, 8 BW 
CC 53, (13) A foreman whose duty In 
pari was to enforce diselpline, In- 
jured while BOlng to atop a Rght be- 
tween two of hlB men, was Injured In 
the course of employment. In re 
Wharton. Op, Sol. Dept. Labor »1B. 
(H) Where the employee had Uvli 
quarters on a boat of the bovi"" " 



I oft duty. 



. . — 6;3(( 

M.I left his bedroom for some un- 
Dwn reaaon, fell oTerboftrd, and 
s drowned. It waa held to be in the 
■res of employment. In re Jen- 
la. Op. Sol. Dept. LAbor aS4, 
a.. Scott V. Payne, SS N. J, L. Ht, 
\ »27. 



dine, 218 Mass. 1, 105 NB 492, LRA 
1916A 318: Scott V. Payne, BS N. J. L. 
440, 89 A 927; Evans v. British Co- 

WestLR 43B. 7 WestWk'ly 121. 

as. Larke v. John Hancock Mut, 
L, Ina. Co,, <Conn.) 97 A 120; Blovelt 
V, Sawyer, [1904] l K, B. 271, fi WCC 
16. 

a». Munn V. State Industrial Bd., 
274 III, 70, 111 NE 110; De Mann v. 
Hydraulic Enelneerlnr Co., (Mich.) 
ISO NW ISO; Milwaukee v, Althofl, 
IBS Wis. 68. 145 NW 288: Oane v. 
Norton Hill Colliery Co., [1909] 2 K. 
B E19, 2 BWCX: 42; Sharp v. John- 
aon. [1905] 2 K. B. 119, 7 WCC 2B; 
Holmes v. Qreat Northern R. Co., 
[1900] 2 6. B. 409, 1 WCC 19: May 
V. Ison, 7 BWCC 148, llo L. T. Bep. 
N,S.B2B; FlUpatrlck w. HIndley Field 
Colliery Co., 4 WCC 7 [dtam app I 
WCC 37], Bee In re Hott. Op. Sol, 
Dept. L.abor 102 (holding that a 

'--nan whose employment required 

to occupy BleeplnB and living 

era furnished by the govem- 

Injured after hours, but at 



. Labor 287 (holding that 



" "^"thini;" It ii 



I fallacy to assume 



aarlly when actual work ceases. 
It Includes golnK from the place 
of work and going to and from 
the pay odloe" (per Co»ena-H»rdy, 
M. R.). Riley v. HolUnd, [1911] 1 
K. B. 1029, 4 BWCC IBS. 

90. Papinaw y. Grand Trunk H. 
Co., (Mich.) ISB NW 545; Scott v. 
Payne, IB N. J. L. 44S. 89 A 917; 
Newark Pav. Co. v, Kloti, 85 N, J. L. 
412, 91 A 91; Milwaukee T. AltboS, 
15e Wis. 88. 145 NW 218. See Suss- 
nlk V. Alger Logging Co.. 78 Or. 189, 
147 P 921 (where complainant had 
never reached the point where work 
could be assigned to him. and was 
held not an employee within the 
atatute). 

[a] IUlUrtra*loaBr--(l) An Injury 
to a miner who came in contact with 
a hanging piece of slate, while walk- 
ing from the room In which he bad 
been working along an entry to the 
bottom of the shaft after quitting 
work, la In the oourae of employment, 
"— '— - -. Carr Coal Mln., — "- 



of the government, which 

neeesaary for the work In hand to be 
done, and before reaching the deatl- 
natLon the employee was Injured by 
one of the tools which he was carry- 
ing, the Injury was tn the course ot 
employment which began when he 
started on the journey with the tools. 
■- — Connor, Op. Sol, I>ept. Labor 



110. 



Barbeary v, Chun 



8 BWCC 



. _li L,T, Re!>.'N,~s! W. 

33. Smith V. South Normanton 
Colliery Co., [1908] 1 K. B. 204, S 
WCC 14. 

S3. Riley v. Holland, [1911] 1 K. 
B. 1029, 4 BWCC 13E. But see Phil- 
lips V. Williams, i BWCC 141 (where 

._ ^loyee who — "-- 

,^_... 

pay, waa held not entitled to com- 

S%. Klernan v. Frieatedt Under- 

S Inning Co., 171 App. Dlv. 539. 167 
YS 900. 

30. Sennelly v. Steams Bait, etc., 
Co., (Mich.) 157 NW ITS. But see 
Gonyea t. Canadian Pac. R. Co., 
(Saak,) 7 BWCC 1041 [aft 7 BW(JC 
1929] (holding that, where the devi- 
ation for a short time Is by permla- 
tlnuity of the employ- 

1 ^- , ,Ulm- 

, ..'hUe in the employ of the de- 
fendant company engaged in con- 
Btructlng a ndlroad, was ordered by 
the fire warden to go with him and 
asalst In axtlnKutshlng a forest Bre 
under the direction of the warden, 
authorised therein by Pub, Acts 1901, 
No, 249, 1 8, and his employer, pay- 
ing hiB regular wagea. waa reim- 
bursed by payment from the state 
and county, an Injury while so en- 



gaged 
' - - -t hla employ- 

, Stearna Salt, 

Co.. (Mich.) 1B7 NW 1" 



as not an injury arising out 
1 the course of hla. ' " 

Kennelly 



8& Milwaukee v. Althoft, 1B6 Wis. 
SB, 145 NW 218, 

[a] "At a» plant" as nsed In 
Washington aot.^ — "Sectlona 1 and B. 
In claaalfylng the Injuries by the 
place where they occur, both contain 
the eipreeslon; 'Whether upon the 

C remises or at the plant or, he being 
1 the course of his employment, 
away from the plant of his employer.' 
'At the plant' may Include leas or 
more than 'on the premlaes,' depend- 
ing «n the relative extent of the two ; 
but these two sipresslona show an 
intention not to limit the application 
of the law to real property bounda- 
ries." Meeae v. Northern Pac. R. Co., 
206 Fed. 222. 225 [rev on other 
grounds 211 Fed. 264, 137 CCA 622 
Irev 239 U. S. «14. 36 BCt 206)), 

ST. Larke v. John Hancock Mat. 
L, Ins. Co., (Conn.) 9T A 320; Sedlock 
V. Carr Coa! Mln., etc.. Ctt, (Kan.) 
1B9 P 9; Papinaw v. Qrand 'Trunk R. 
Co., (Mich,) 166 NW 616. 

38. Larke v, John Hancock Mut. 
L. Ina. Co., (Conn.) 97 A 320: In re 
Von Ette, 223 Mass, 66, 111 NB 696, 
LRA1916D 841; Papinaw v. Qrand 
Trunk R, Co.. (Mich.) 1B5 NW E46; 
State T. Meeker County Dlst. Ct., 128 
Minn. 221, 160 NW 623. See In re 
Nellie. On. Sol. Dept. Labor 286 
(holding that a (Ireman employed In 
the Canal Zone. Injured while per- 
forming service outside territory 
under 'control of the United States. 
was Injured in the course of employ- 

[a] ZUnatrwUoB. — A foreman of a 

n a railroad was required t 



lall < 



t later than 



to clea 



night, and In caae of si 

poaed on his — 

switches and t- ^ 

in proper working order. On the 
night of Jan. 10, 1914, which was 
stormy, deceased walked down the 
railroad tracka to a station to mall 
hla pay roll, and Informed hla wife 
that he might be late becauae of car- 
ing for the switches. It was held 
that in such caae, deceased, while 
using the tracks, was not a tres' 
passer, but waa on the right of way 
In the employer's business, whether 
he was going to mall his reports or 
to visit the switches. Papinaw v. 
Grand Trunk R. Co., (Mich.) 165 NW 
E4B. 

3». Sedlock V. Carr Coal Mln., etc, 
Co., (Kan.) 169 P 9j_ In re Harbroe, 
223 Mass. 139. Ill NE 709, LRA1916D 
913; De Voe v. New York State R. 
Co.. 218 N. Y. 318, 113 NE 266 (alt 
169 App. Dlv. 472, 16B NTS 12]. 
Compare In re McPhee, 222 Mass. 1. 
B, 109 NE 633 (where the court said: 
"The circumstance that the deceased 
was not upon the estate of hla em- 

filoyer at the time of receiving hla 
njurlea Is ot alight sIgnlDcance. He 
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place at which bU work U performed and has broken 
the coutmuitj' of hie employment, an accident which 
happens during sneh break in the emplojment can- 
not be held to happen in the course of the employ- 
ment}*° but on the other hand, a workman ia not 
defurived of the right to compenisation by the faet 
that he has gone where it was not bis duty to go, 
if be practically gets ba«k and resumes bis work 
before the accident happens.'^ The question obvi- 
ously beoomes one of fact in each case." 

[$73] b. Acts oatside Of DntieB. Where at the 



time of the injury the employee is engaged in a vol- 
untary act not accepted by, or known to, his em- 
ployer and oulside of the duties for whieh he is em- 
ployed, the injury cannot be said to be in the course 
of the employment.*' Hence, where the injury is 
due to the act of the employee outside of bis duties, 
but for the mutual convenience of the employer and 
the employee, he must show that the act was done 
with the knowledge and the assent of the em- 
ployer." But if a workman departs temporarily from 
his usual vocation to perform some act necessary to 



Co., I190>] A. C. GIS, 1 BWCC if: 
Warran v. Hadley's Colliery Co., 6 
BWCC lt«: Kaenui v. FlemlnKlon 
Coal Co^ 40 Be. L. Rep. 144. 

ia. Warren v. Hodley'a Colliery 
Co.. e BWCC iifi. 

4a. Clark v. Clark, (Ulch.) lEE 
NW 607; Snooner V. Detroit Saturday 
NlKhtCo- 187 Mich. 126. IBS NW 861. 
L.RA1S11A 17; Do Voe v. New Tork^ 
State R. Co., ZIS N. Y, 318, 113 NE 



1 trip, when the train was 
run, wttti permission, by the em- 
ployees for their own pleaeute, was 
not Injured In the course of employ- 
ment); In re Moralen, Op. Sol, Dept. 
Labor 19t (holding that a (hop boy 
employed to work a punching ma- 
chine. Injured by voluntarily atortlnK 
a rolllnft machine while the former 
machine was Idle, was n<^t Injured In 
the course of employment). 

"The work which one Is employed 
a do, when construed In a rsasonably 



llm 



i and ( 



mprehenelve way. 

k out 'hie employment," 
eanlnK of the statute. 



In the case of an actual e 
:y It may be held that any re] 
able attempt to preserve the 

p}.°r\ "■"^■" '"" 

irfl>"6ie ___, 

employment le denned by the things 
he la employed to do. and the thtngH 
reasonably and fairly Incident there- 
to." Biscnotf V. American Car, etc.. 
Co., (Mtoh.) 167 NW 34, 36. 

"If a workman, when there Is no 
emerssncy, should, of his own voli- 
tion, see nt to intermeddle wrth some- 

U'hl^ he is employed, he ought not 
to be allowed compensation upon the 
mere plea that ha thought his act 
would be for the benefit of his em- 



ployer. That plea may be of value 
under some otrcumBtances, but It 

cannot authorise an employ^ to vol- 
untarily taJie upon himself the per- 
formanae of work for which he waa 
not employed." Biscbolf v. American 
Car, etc., Co., supra. 

[a] niutratlona,— (1) Where one 
who was employed to operate an 
engine and a. dynamo In the basement 
went to one of the upper floors, and 
there volunteered to take some other 
workmen to the next Boor above In 



arising: o 

his employment, and the master la 
not liable therefor under the work- 
men's compeOBBtton act. Spooner t. 
Detroit Saturday Night Co.. 187 Mich. 
125, 163 NW 867, LRAlSlflA IT. (2) 
Where a carpenter, foreman In the 
employ of his brother who waa erect- 
ing a dwelling, engaged In a light 
with men attempting to unload bricks 
on to the property, and auch men 
returned the next day with reinforce- 



he foreman, 
t from the 
house ana taking charge of the dlffl- 
culty. and a fight ensued, in which 
the foreman's activities were confined 
to kseplng back the reinforcements. 
and he was struck In the eye by a 
piece of Iron thrown by one of the 
attacking party, hla employer was 
not liable for the Injury, since It was 
In no sense received In the course of 
employment under the workmen's 
compensation act (Pub. Acta [Bi. 
Besa. J»12t, No, 10). the employer 
having taken charge of the contro- 
versy, and the foreman's act in keep- 
ing off the reaer\'e force being an un- 
solicited and voluntary service. Clark 
- "■--■- •■ • 166 NW B07. '"■ 



n Iron 









mb«d 



Injui 

machinist whose duty .. ._ _. 

pair the crane what ought to be done 
Is not received In the course of his 
employment. BlBchoft v. American 
Car, etc., Co., (Mich.) 167 NW )4. 
(4) A laborer having gotten his fln- 
gera frosen In the course of employ- 
ment, who later burned his fingers at 
home by accidentally setting fire to 
the bandages, was not injured as to 
the bum In the courae of employ- 
ment. In re Rockwell, Op, Sol. Dept. 
Labor SOT. (B) A workman off duty, 
but on premlaes of employment, vol- 
unteering a piece of work and meet- 
ing with an acoldent resulting In his 



of employment. In re Blmpeon, Op, 
Sol. Dept, Ijabor 81C. (ii A laborer 
or fire patrolman in the for_e"> norv- 

by the government 



luarters furnished 

.__ __ _.t for living pur- 

a attempted to clean a pistol ba- 



', his death from 



tepped aside from 
travel lo observe 
an electric wood 
lelng struck by 

-se of employment. 
Sol. Dept Labor 
n employee on the 



the noon hour 
) a bAseball from 
' 3 players In 



-_ . -. Oluti 

Co.. (Conn.) 96 A IBS. 
"■- --- — hlch Is Quite 



the 



lury Knitting 
ilde of 






.. of doing It a 

consefluence of the conditions sur- 
rounding the performaDae of those 
duties, cannot be brought within the 
scope of the employment, except by 
proof of the special assent of the 
employer, actual or inuiuted. in as- 
certaining the scope of the servant's 
employment it hae long been the 
rule to take Into account what the 
aervant waa required to do, the con- 
ditions surrounding the performance 
of his work, and also whatever else, 
with the knowledge and assent o( the 
employer, he actually did do. Fur- 
ther than that we cannot go, because 
the relation is oontractual, and, ex- 
cept by a valid exercise of the police 
power. Its terms cannot be enlarged 
or varied without the consent of l>oth 
^rtlea. It is quite true, under the 
Workmen's Compensation Act, that 
when the scope of the employment la 
once ascertained, any Injury arising 
out of and in the courae of It la to 
be compensated for. although the 
employ^ acted In a negligent or un- 
usual way. Thla in the principle on 
which the claimant's counsel relies, 
contending that the scope of the em- 
ployment bad been enlarged by the 



1 of heating bottles 



tied ._ , 

attempted to heat hla bottle o 
occasion In an unusual way. 
when the Injury arises from hi 

act. the claim— - — 

that the act ■ 

"if the'acf la"otrB"wmch~hiiE .._ 

direct relation to his employment or 
to the conditions surrounding the 
work, there ia no praaumptlon that 
the master has assented to It In ad- 
vance, and therefore tt cannot be 
brought within the scope of his em- 
ployment at all. except by evidence 

affirmatively sbov-' — -*--'■ " 

done with the knr 

of the employer. _ 

edge and aaaent of the employer as 
shown by the evidence Is limited lo 
B, particular way of doing such an 



at the ( 



ording to t 



the 



. . of the employment Is c 

slve with tbe master's knowledge and 
assent. The scope of the employ- 
ment Is to be determined, like the 
scope of any other contractual rela- 
tion, by the mutual Intent of the par- 
ties, which. In a case like this. ulU- 
mately rests on tire Intent of the 
master, to be ascsrialned upon the 
principle that one Intends Che 



of that \.. 
be done.' 



-J he hi 



For Is 



■, dsveiopiassts and ohaaiei in the law see cumulative Annotations, i 



[a] AspUeatlaB ot nle^-The 
areman ofTknittIng room of a mill 
1 whlob the «mployees were acous- 

>e titls. page and note number. 
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ba done by aotoe one for hie master, be does not 
ceaae to be acting in the course of bis employment." 
So where there is a custom between the employees of 
several employers engaged in a common enterprise 
to exchange work with the knowledge of their em- 
ployers, an employee does not go out of the course 
of his employment by such an exchange;** but an 
employee is not injured in the course of bis employ- 
ment when he is doing not only bis own work bat 
also the work of a fellow employee in order to liber- 
ate bim to do the work of another employer." An 
accident roay happen in the course of the employ- 
meat, although immediately previously the employee 
bas done Bometbing outside his duties.** Further, 

C occasional I;' overlap an- 



Eeated _ _.. 

lured when lila band, 
bof- --- 



dlBcharginK 

, -ontalnlnK hts 

_._. Into contact with the 

revolvfng (an InHldo the plpo whan 
he attempted to place the bottle 
therein to heat, not where It was the 



The court said: "The Inaue ther 
takea the form of an Inquiry whether 
the clatmant'B act la putting hla bot- 
tle Into the hot-air pipe In an adjoin- 
ing room wft8 B natural consaquoncf 
or the master' a permission to heat 
bottles In the dry room at the moutb 
o( the hot-air pipe; ho that the mai- 



We think 
bottles In the dry 



may fairly be said 
alBO to the claim- 
torn that custom, 
he ending la that 



„ ... _. the pi 

J the heated air wa» enjf 

In the room adjoining; the drj- -- 



?h? 



the claimant, 

of the COmmlBBIuner, 
ing his bottle at thi 



... opening In this pipe 

iresuinably of a email 

■■'■- particular occasion 

quote the language 

'instead of plac- 

, _. a mouth of the 

pipe In the dry room, went around 
and attempted to place It Inside the 

Slpe through the door hereinbefore 
escribed, not knowing that Inside 
the pipe was a revolving fan.' Wo 
think It Is quite clear that the mas- 
ter's assent to the custom of heatlntc 
bottles In the dry room at the mouth 
of the pipe cannot reasonably be aaid 
to involve his assent to the claim- 
ant's act of going into another room 
and attempting to put his bottle In- 
side of the hot-air pipe through a 
door which led to a revolving fan. 
The llndlng of the commissioner does 
not contain any facts which tend to 
show that the master ought reason- 
ably to have expected the claimant 
to do this; and. In the absence of any 
such (Indlngs of fact, we think there 
was nothing from which the commla- 
slon could reasonably conclude that 
the employer had, in etteot, assented 
In advance to the performance of the 
aot which caused the claimant's In- 
jury." Mann v, Qlaatonbury Knit- 
ting Co., (Conn.) S6 A 388, 170. 

,«. Harti V. Hartford Faience Co., 
(Conn.) 97 A 1020: Ross v. Thomas, 
[18991 1 Q. B. lOlS, 1 WCC 9; Balrd 
v. Robson, 7 BWCC 925; Henneberry 
V. Doyle, 6 BWCC 680; Goslan v. Gil- 
lies, [19D7] S. C, SB; Ferguson v. 
Brick, (Alta,) 7 BWCC 1054; McCor- 
mick V. A. T. Kelllher Lumber Co,. IS 
B. C, BT, 9 DomLR 392, 23 WestLR 
10, 7 BWCC 1026 [dlsm app 7 DomLR 
7J2 (applying 1 DomLR TE7)]. 
_ [a]_ ^Season for raU.— "A rule of 






e his 



e of employ i: 
1 of his ■ ■ 



ieprlved him of his rlgh. ._ 
..w.,.|,=„ nation for an Injury suffered, 
would punish energy and loyalty and 
helpfulness and promote sloth and 
inactivity In employee, li would 
certainly prove detrimental to in- 
dustry, and such a spirit of disre- 
gard of the master's Interest, if car- 
ried Inlo all of the work, would In 
time cMpple the Industry. Besides, 
the rule would be Impractical. One 



Jther, If the 



the scope of en4>loymeut may be temporarily en- 
larged by orders of one superior to the employee in 
authority.** 

[$74] c. Acta locidental to Emplonnent. 
Where the employee is injured while doing some- 
thing not strictly within his obligatory duty, but 
which is incidental thereto, he may be entitled to 
compensation.™ Of this character are injuries sus- 
tained while the employee is preparing to b^n work 
after arriving at the employer's premises,* or pre- 
paring to leave when the work is over,^ or is go- 
ing to punch a time clock," or to get his pay,** 
or is going to lunch," or during the lunch period,** 
or while otherwise temporarily absent from his work 

work of boiling syrup to help an- 
other employee start a freight ele- 
vator which was used generally by 
decedent and other employees In 
handling supplies and In other Inci- 
dental ways and which had become 






SS"! 



(!) Accl- 

)•» 4tt"lu 
the man- 
while aa- 

machlnery 

in V, Men- 

(3) A boy 

1 the respondents' boot 

engaged at hie ordinary 



I another. An Imperfectly 
n«>le was brought up among 
I the flnlshlng room from the 
■ directed 



, B WCC 86. 



v, PUb Coal Co., 7 
T. L. R. 601 Irev « 
uodlet V. Caledonian R. 

;ep. 7B8. 

Lusty, [IBIG] S K, B. 
618; Qeary v, OInsler, 
lOB L. T. Rep. N. 8. 
It v. Galloways, t WOC 

H rn V. Scott, 1 WCC 11 

(1 . _ry wae allowed where 

an employee was untruthfully told 
by a coemployee that hie foreman had 
said for him to do certain work). 
-* Conn,— Mann v, Glastonbury 

SCO., 9t A its. 
unn v, Illinois Industrial 
Bd,, an 111. 70, HI NE 110. 

Mass.— In re McPhee, 111 Mass. I. 
109 NE 631, 

Mich.— Beaudry v. Watklns, 168 
NW IB. 



Si 



Knitting Co., 96 A 



Dlst, Ct, 129 Htnn. 

N. T.— Mo.-t..™( 
171 App. 

Bng.— ] 
Z«8; May 
L, T. Rsi 

[a] a 



.. Hills Bros, Co., 
ISE NTS 833, 
HollowM', ? BWCC 
7 BWCC 14g, 110 



in. 



while 1 



) unlock "the" 
i-er the lights 






I. — (IJ An injury 
rlo light 

l^^''£ou"a 
17«, IBl 



County Diat. Ct., 129 Mini 
NW 912. (2) Where deceaeni, a 
Eyrup boiler In defendant company's 
fruit canning efltabllatament, left his 



ernm'ent and waa drowned while 



leath occurred In 



small boat to get fellow 
who had been on shore 
- 'ng for the night. 

House, Op. Bol, 



Dept. Labor 3L_. 

Sl. Terleckl v, StraUBS. SG N. J. L. 
461. 89 A 1023, 

oa. Terleckl v. Strauss, 8G N. J. L. 
464, 89 A 1023, See In re Fahey. Gp, 
Sol. Dept, Labor 288 (holding that 
a workman Injured by a fall while 
In the act of leaving the shop at 
the close of a day's work !b Injured 
In the course of employment). 

S3. Rayner v, Sllgh Furniture Co., 
180 Mich. IBg, 14« NW 895, LRA 
1918A 22 and note. AnnCasl91«A 386. 
See In re Rugan, Op. Sol. Dept. 
Labor ZSE (holding that a workman 
employed In an arsenal. Injured 
while "ringing out" at a time clock 
at the close of the day's work, was 
Injured In the course of employ- 

[a] HlDatrattoB. — An employee 
who while running from his place of 
work to punch the " — -'— '■ — • "•- 



1 whistle blow I 






>- Impo 



ons plled'oVthe fli 



[ring all t 



.jufrlng _.. _. 
, ___ __ ,_.ich the time clock t- 
re leaving for dinner, and, where 
collided with a coemployee whom 
■ IK hprauHB or obstruc- 
i HUHtained 

.nd In' the 
^:uuE-r«B ui niH Bjiipioyiiif7][L within the 
workmen's compensation act (Pub. 
Acts [EhE. Sees. 1912] No. 10), mak- 
ing the employer liable to compen- 
sation. Rayner v, Sllgh Furniture 
Co,, 180 Mich. 168, lie NW 686, 
LRA19ieA 22. AnnCBSl91EA 386. But 
Bee In re Kramer. Op. Sol. Dept. 
Labor S22 (where an employee run- 
ning with others to ring the time 
clock at the noon hour alter having 
ngaged In playing ball was 
It to have been Injured In the 
of employment). 
—-■--T V. Belfast Corp., 1 

1 24 T. 1. 

NE 4aa,"LRA1916A SIS andnote! 
JtULoh fomlaliea hy employsr. 



held r 
B4. Nel 



1 BWCC 1, 24 T. L. R. 1 



Coal 



— Cler 



, 178 
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by pennisaion.^' An injury received in attempting | 
to rescue a coemployee from injury is received in 
the course of the employment," and this rule has 
been extended to an effort to rescue the employee 
of another employer working on the same general 
undertaking." I 

ISO NW 99B; Blovelt V. Sawyer, 



Bee McKrlll v. Howard. 2 BWCC 160 
(holdtnp that an injury to a. acrlv- 
ener taking a walk during the lunch 

S7. In re Sundlne. US Mass. 1, 
lOK NE 4!3, LRAI918A SIS. 

"It 1h also true that, wben an In- 
jury arlelng from a risk of the busl- 
neBB Is sulTered while the employ^, 
though not strictly in the line of his 
obligatory duty, la still doing gome- 
thing incidental to the performance 
of hlH work. In going to or from the 
work or In the necesaary Intervala of 
a dlsconttnuouB employment, he will 
(subject to the eame exceptions) be 
entitled to oompenaatlon." Mann v. 
Glaatonbury Knitting Co., (Conn.) 98 
A les, 3E9. 

B>. Dragovlcb v. Iroquois Iron 
Co., £69 111. ITS, 109 NEl 998; London. 
etc.. Shipping Co. v. Brown, 7 F. (Ct. 
Sesa.) iii; Uatthews v. Bedworth, 1 
WCC 111. But Bee In re ArmlsteaJ. 
Op. Sol. Dept. I.Bl)or 305 (holding 
that a workman Injured In going to 
the aaslBtance of a fellow workman, 
attacked by a third, was not injured 
In the course of employment): Mul- 
len V, Stewart, 1 BWCC 204 (where 
an attempt to rescue a fellow serv- 
ant from danger due to_horBeplay_of 



ployment). 

"It la clear that 
an employer to sav 
employees, If posi 



leld I 
le course of em- 
It Is the duty of 
e the lives of his 
ilble. when they 



occaBion presenta Itself, t 

he can to aave the lives ■ ___ 

tow-employeea when alt are at the 
time working In the line of ' ' 
employment. Any other rule 
would ba not only Inhuman b 
reaaonable and uneconomic* 
would, in the end. result In fli 
losB to employera on account or in- 
Jurlea to their employees. From 
every point of view It was the duty 
of the deceaaed, aa a fellow-employee, 
in the line of hlB duty to his em- 
ployer, to attempt to aave the life 
of hiB fellow-employee undei^the clr- 



' their 



ianclal 






That 



failed In his attempt doee not in the 
sllghtast degree change the legal sit- 
uation. The reaaonlng of the fol- 
lowing oaaea tends to support this 
conclusion: Reea V. Thomas. [1899] 
1 Q. B. 1015, 1 WCC 9; London, etc.. 
Shipping Co. V. Brown, 42 Sc. L. Rep. 
SB7; Matthews v. Bedworth, 1 WCC 
124." Dragovloh v. Iroquola Iron Co., 
2«9 111, 4t1. 4S4. 109 NB 999. 

BS. Waters v, William J. Taylor 
Co.. 218 N. r. 24S, 112 NE J2T [aft 
170 App. Div. 94Z. 154 NTS 1H9J. 

[a] Kaaaon for rala. — "Independ- 
ent of any legal obligation which 
might require the master to attempt 

of an emergency, there la a moral 
duty resting on principles of human- 
ity and thoaa principles ought to 
apply to a contract of employment 
and broaden Ita scope — '' '- 



do a 



a did 



man although technically working 
for a dilTerent employer. Even the 
rather rigid rules of an action at 
law for negligence bend before such 
a situation of peril and without ijen- 
alty to bis rights permit a casual 
byatander to take rlska In the at- 
tempt to save life which would be 
prohibited under any other clrcum- 



[f 75] d. EloinK to and from Work. As a gen- 
eral rule accidents which happen to an employee 
on bis way to and from work are not regarded as 
in the course of his employment,** except while he is 
at or so near the place of employment as reasonably 
to be regarded as in effect at the place ;" or where, 



:roSBlng the river In a launch of a 

trlvate party, waa drowned was not 
1 the course of employment); In re 
Ollkey. Op. Sol. Dept. Labor Z«8 
(holding that a workman Injured on 
a highway on his way to work is not 
injured In the course of employ- 
ment). But aee Taylor v. Jones. 1 
BWCC 3 (holding that the courae of 
employment might under the circum- 
stances of a particular contract in- 
clude reasonable and proper Journeys 
to and from the employee's home In 
connection with the work). 

tal niaatrfttloa. — Where an em- 
ployee who lived on a dredge want 
ashore for pUrpoaes of hla own, be- 
came intoxicated, and on returning 
fell ofr a dock not owned by the mas- 
ter before a small boat came to take 
him to the dredge, hla resulting 
death WBH not within the course of 
hla employment so as to warrant 
compensation. Berg v. Great Lakes 
Dredge, etc., Co., 173 App, DIv, 82, 
158 flt'S 71S, 

61. Sedlock v. Carr Coal Mln., etc., 
Co., (Kan.) IBS P 9; HlUa v. Blalr, 
isa Mleh. 20, 148 NW 243; Gane v. 
Norton Hill Colliery Co., 119091 1 
K. B. 639, 2 BWdC 42; Nicol v 
Young's Paraffin Light, etc., Co., S 
BW(JC 89S, [19151 a. C. 439; Sneddon 
V. Greenfield Coal, etc., Co., 3 BWCC 
557, [1910] S. C. 362; Anderson v. 
Fife Coal Co., 8 BWCC 539, [1910] 
S. C. 89: HoBklna v. Lancaster, I 
BWCC 478. See In re Guerin, Op. 
Sol. Dept. Labor 324 (where an In- 
Jury waa held In the course of em- 
ployment where claimant fell and 
was injured while going through th« 
main gate of a navy yard); In re 
Bernard, Op, Sol. Dept. Labor 323 



on hla 
-.=--- - Ji while 

the government premlBaa 
"lu. iiEid to have occurred In the 
courae of employment); In re Chonn- 
bers. Op. Sol. Dept. Labor 291 (hold- 
ing that a workman in the Canal 
Zone injured while following a cus- 
tomary path on his way to work on 
the premises of his employer or in 
the Immediate vicinity thereof was 
injured in the courae of employ- 

"If it had been shown that the de- 
cedent, approaching his place of 
work by t&e only meana of acceaa 
thereto wan almost within the reach 
of It at the time of hla Injury, -'"-*• 
>f the authorities relied upon t 



place of actual work, nor to the 
moment of retirement Iherefrom. It 



ConstantU. .. . 

76 W. Va- 82, 83 1 
19ieA 329. 

"In applying the general rule that 
the period of going to and returning 
from work is not covered by the act, 
it la held that the employment la not 
limited by the exact time when the 
workman reaches the scene of his 
labor and beglna it, nor when he 
ceases, but includes a reasonable 
time, space, and opportunity before 
and after, while he is at or near his 
place of employment. One of the 
tests sometimes applied Is whether 
the workman is stufon the premises 
of his employer. This, while often 
a helpful conaider-"-- '- "— -- 



incluc 



might 



H and otauces in the law >ee onmulatlve 
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if not on the employer's pramiBes, be is at or near 
tiie place of work and on a road or other way in- 
tended by the contract of employment aa being the 
means of access to the work.*" Further, an acci- 
dent cannot be said to arise in the course of employ- 
mMit when the employee has neglected a proper and 
recognized way out of the employer's premises and 
goes by some other means of exit which does not 
amount to a proper way," By expraas provision 
in some of the statutes, the protection ef the act, 
BO far as it concerns employees going to and from 
their employment, is limited to the premises of the 
employer." Where the employee is injured while 
riding to or from his work in a conveyance provided 
by the employer, "the employer's liability 
depends upon whether the conveyance has been 
provided by him, after the real beginning of the 
employment, in compliance with one of the implied 
or express terms of the contract of employment, 
for the mere use of the employees, and is one which 
the employees are required, or as a matter of right 
are permitted, to use by virtue of that contract."" 



[C.J.] 85 



Where a seaman, or other person em- 
ployed on shipboard, is linjured while away from 
the vessel, the rule laid down by the English cases 
is that, in order that tlie employee be entitled to 
compensation, the absence must be due to a duty 
owed to the employer.^ In such cases compensation 
has been allowed;"' in other cases compensation is 
denied." It is not sufficient to establish a right to 
a recovery that the employee be lawfully absent 
from the veBsel.°° Where the seaman has been 
rightfully on shore, an accident happening while he 
is attempting to return to the ship may be in the 
course of employment, although the method adopted 
is not the nsnal one.'" 

[4 76] •. Acts tot Personal Benefit of the Em- 
ployee. Where, although the injury arises from a 
risk of the occupation, it is received while the em- 
ployee has turned aside from the employment for 
his own purposes, he cannot be awarded compensa- 
tion." There are some acts, however, which are 
primarily personal to the employee, but ultimately 
for the benefit of the employer, and an injury sus- 



o be In elfact 

I, on the other h&nd, 
as In case of a. railway BtretcItlnK 
ondless tnllas acroHB the country, hn 
might be on the premlaes of hlB 
ployer and — • *-- ' ' 



wher 



hla 



blm. Tbe 



. _.. . 'ed (rem 

jf labor called 

irotectlon of the la' 






md the 



tract, L 

of Uie place of labor." Hills .. 
Blair. ISS MIeh. 20, 2T, 14S NW Z43. 
M. In re Sundlne, 218 Mass, 1, 
lOB NE iti, LRA1»18A 118: De Con- 
Btantln v. Public Service Commn., 75 
W. Va, J2, Bl SE3 Sg. I.RA19I6A 829. 
See In re Gonzales, Op. Sol. Dept. 
t«bor laS (holdins that where an em- 
ployee walking along a. railroad track 
Of the reclamallon eervlce when 
going to tila w(>rk was struck by a 
train of that service and killed he was 
in the course of his employment); 
In re Forde, Op. Sol. E>ept. L^bor 309 
(holding that a. watchnuui returning 
from work, who was Injured after 
alighting from a labor train while 
walking on tbe adjoining track which 
was the only way of reaching the 
btsbway leading to his homei was 
Injured In tbe course of his employ- 

"Slnce injury alter termination of 
actual worlL while on tbe premises 
of the employer and In pursuit of 
the usual way of leaving the same. 
Is held to be within tbe coarse of 
employment and to have arisen out 
of the same " ~'-~- "-' -" 

to his place of ... 

of the employer and by the only way 

.« — .u- -intemplated 



same. If, in such case. Injury doee 
not occur on tbe nremlsea, but in 
Close proximity to the place of work 



ClplB would apply and goi ^ 

the place at which the injury oc- 
curred Is brought within the contract 
of employment, by the requirement 
of Its use by the employ*, bo that 



work, Buch place and its use 9eem 
logically to become elements or fac- 
tors In the employment, and the in- 
Jury thus arises out of the employ- 



int and Is Incurred I 



[nereui. dux, oil me contrary, ii me 
employ^, at the time of the Injury, 
has gone beyond the premises of the 
--ipfoyer. or —-.-, ..— 



arise out of his employment, nor is 
It mlLhln the scope thereof." De Con- 
Btantin v. Public Service Commn,, 76 
W. Va. 32, SSSESS, 89, LRA191EAS2B, 

S3. Hendry v. Unlud ColllerlBB, 3 
BWCC B8T, [1910] B. C. 70S. 

M, Hornbure v. Morris, IBS Wis. 
31. 1E7 NW bif. But see Milwaukee 
V. Altholl. IBS Wis. BS, 145 NW 238 
(holding prior to U (1913) c 599, 
embodying the rule atated In the text, 
that, where, although a city em- 
ployee's hours of labor were from 
eight A. M. until Qve P. M., he was 
required to report to bis foreman at 
Beven-thlrty A, M, for Instructions 
as to where he should work, the re- 



sldewalk while going to work ^ter 
having reporti—' '" *•'- • — " 



3 foreman, and 



. ,_ ] I 2a»4Hl). 
fa] Btriseti aa pnoiises of olt^. — 
■laintid was a pipeman and truck- 
man in the tire department of the 
city and on tbe day In question he 
waa stationed at the engine house. 

afternoon. In using the streets of 
the city In going to and from work 
be usea them tbe aame as any em- 

Sloyee of a private employer would 
o. His duly aa a fireman did not 
th(!n call for a use of the streets In 
any other manner than does the duty 
of any person who desires to use 
them In going to and from work. 
The streets are free to everybody 
who desires to use them In a lawful 
manner, and when used solely for 
the purpose of going to and from 
work cannot be called the premises 
of the city within the meaning of -the 
act. That they may In many cases 
constitute the premiaes of the city 
within the mesJiing of the •hot 1b 
quite obvious; as for instance In the 
case of an Injury to a policeman or 
nreman while on duty In a street or 
of a street employee In the perform- 
ance of his duty thereon. But where 
the streets are used solely for the 
purpose of going to and from an em- 
ployment carried on at a definite 
place other than a street they are 
not premlsea within the meaning of 
the act." Hornburg v, MorrlB, IBS 
Wis. 31, 83, 167 NW .666. 

05. In re Donovan. 217 Mass. 76, 
78, 104 NE 431, AnnCaBl916C 77«, 
To Bame effect In re Oerow, Op, Sol, 
Dept. Labor 282; Cremins v. Guest, 

B908] 1 K. B. 489, 1 BWCC ISO; 
olmes V. Qreat Northern R. Co,. 
[1900] 2 Q. B, 409, * WCC IB- Walton 
V, Tredegar, Iron, etc Co,. S BWCC 
59B:Mole v, Wadworth, 6 BWCC 129; 
Davles v. Rhymney Iron Co.. 2 WCC 
22, IB T, L, R. 889. Compare Richard- 



land was ferried I 



finding of the Industrial Accident 
Board that Donov&n's transportation 
was 'incidental to bis employment' 
fairly means. In the connection In 
which It was uaed, that It was one 
of the Incidents of bis eraployment, 
that It was an accessory, collateral 
or subsidiary part of his contract of 
employment, something added to the 
principal part of that contract aa a 
minor, but none the less a real fea- 
ture or detail of the contract. What- 
ever has been uniformly done la the 
execution of such a contract by both 
of the parties to It well may be 
regarded as having been adopted by 

cl^W 1? th"2 °n whBTB*?SnB nf'fhn 

provlslone o 



thing I 



induct 



, 217 



Maaa, TS, 78, 104 NE 431, AnnCas 
1915C 77S. 

hip Black Rock, 



1914] 2 K. : 



_., . _. __ ilty; 
St. George, T BWdC 
Bb, compare Moore v, Manchester 
Liners, 3 BWCC 637 [rev [19091 I 
K, B, 417, 2 BWCC 87] {holing that 
In Eill cases where a seaman le ashore 
with leave he Is protected E^ainst 
risks arlalng out of hts employment). 
87. Low V, General Steam Fishing 
Co., [1908] A. C. 683. t BWCC Bfi 
[rev 46 St L, Bep. 66. 2 BWCC 61J; 
Moore v, Manchester Liners. 3 BWCC 
62T [rev [1909] 1 K. B. 417. 2 BWCC 

B9, Parker v. Ship Black Rock, 
[1916] A, C. 275, 8 BWCC 327 [aff 
El»lt] 2 K. B. 39, T BWCC 162]. 

Se. Parker v. Ship Black Rock, 
[1916] A. C. 726, 8 6WCC 327 [aft 
[1914] 2 K, B. 39. 7 BWCC 1621, 

70, Kearon v. Kearon, 4 BWCC 
436: Robertson v, Allan, 1 BWCC 172. 

71. Mann v. Glastonbury Knitting 
Co,, (Conn.) 96 A i"- "'"• " •- — ' 



Sinclair 

Bates V. bavtes!'^2"6wcc''4'59';'"s 
V, Columbia Maccaronl Factory, ii 
B, C, 201. See In re Jackson, Op, Sol, 
Dept, Labor 320 (holding that, where 

on a boat for living purposes by the 

f'ovemment and after working hours 
eft the boat to vlBlt i ■ - - 
town and _f 



lgKlio?"nB 
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tained while th« employee is engaged in the perform- 
ftne of Buch an act is resided as eompenaable.'* Of 
this character are acts done by the employee in 
seeking toilet facilities," in preparing for the 
street, in quenching his thirst/ in heating a 
luDch," in seeking fresh air/' in seeking shelter 
from a storm,'* in protecting himself from cold," 
or even in saving his personal belongings from in- 
jary.'* Further, the fact that the employee may 
contemplate doing something outside tke scope of 
bis employment for his own heoeflt does not pre- 

fS. Li.r>i« V. John Hancock Uut, 
L. Tns. Co., (Conn.) >T A ttO; Brown 
V. Decatur, ISS 1)1. A. HI; ZabrlBkie 
V. Erie R. Co., BB N. J. L. 268. 31 A 
BRG. LRAlSieA SIS; C»rtndurt v. Qll- 
more. 7 BWCC 981; McLauehlan v. 
Anderson, < BWCC J76, [1311] S, C. 
S2S: Earnahaw v. Id.ncafihlre, etc.', R 
Co., 5 WCC 28. 

'^he duty ancillary or Incident to 
the employment baa In Bom* In- 
BtanceH been held to Include the do- 
InK of somethlns primarily for the 
beneflt of the employ*, but ulti- 
mately It Is aiisumed for the master. 
OS the preparation of a noon hour 
lunchi or tne dolnE of HomethInK by 
the employ^ which he reasonably b«- 



vent his acts, np to the time he has embarked on 
the personal enterprise, from being within the em- 
ployment.*^ 

[f 77] f. DUobedlmn of Orden. Where it ap- 
pears that the aecident occurred while the servant 
was in the doing of an act which he was expressly 
forbidden, by his master, to do, reoovery cannot be 
had;*' but this is not trae of violation of a rule 
which has fallen into disuse with the knowledge of 
the employer,** or which is not eontrollii^ on the 
action of the employee.** 



iB. est, 152 

*ow« Neat 
BWCC lOGO. 



te yard, whar* 

th employee!. 

The claimant was ensa^ed In dump- 
ing cara, and as they came out at 
Interrala of about flftean minutes he 
had Intervale of rest when he mam 
not working. There was erldence 
thai after a car came out he blocked 



) Bet % 



I from the heat of the 

le night being cold, and 

itlll Tylns. or while be 

I briquettes after he 

-— " ■•- was caUEht 

I held that, 



ployment so as to entitle him to com- 
pensation under Que. Rev. St. (1B0») 
art 7121. Canadian Pac, R. Co. v. 
Flore, t4 Que. K. B. 66, 11 DomLR 



ptoklnB , .... 

warmBd himself, hi 

by the neit car. It w 

aSBUmlng that his Injur .._ 

tained In this way. althoufb be was 
negligent, compensation for his Inju- 
ries could not be denied on the 

nd that at the time Of the accl- 
performlng 



(tronni 

dent li 



wing c 



; of c 



> his 



-..., .. - _ to ' 

8 lace provided); Lawless t. Wljtan 
oal, at4. Co., 1 BWCC 162; Blllott v, i 
Rex, « WCC !T. But see Cogdon - 
Sunderland Oas Co., 1 BWCC 
(where place was not on employi 
premises or under^ his control i 



compensation 
T4. De Mac 

neerlng Co. -■ 



B denied). 



— -, It, It being his duty 

employer, as well as to himself, to 
protect blmself from undue and nn- 
I ■ ■ ) the cold. 

1 V. Industrial 

< ii NW 416. 

SIO Haas. IT. 
121 and note. 

•SaoM^^The 

be for a large 
raft began lo 

Boveraf trips 

:e deck In an attempt 
of his clothes and a 

I the dock, where ha 



. Hydraulic Bngl- 

, i.) IBS NW 280; Ter- 

Strauss, 86 N. J. U 4E4, SB A 

70^ Archibald v. Ott, (W. Va.) 87 
SE 7»1; Vennon v. New Dells Lumber 
Co.. 181 Wla. 270, 1S4 NW tiO. LRA 
1316A 2TJ; Martin v. Lovlbond. 
(19141 2 K, B, 227, 7 BWCC 243. But 
see Hutchison v. McKlnnon, [IBIC] 1 
A. C. 471 [rev tl91BJ S. C. 887, I 
BWCC 6247 (where It was held that 
act of seaman In drinking polsonoua 
fluid by mistake did not arlae out of 
employment). 

n. Mann v. Qlastbnbury Knitting 
Co.. (Conn.) 36 A 388; Morris v. Lam- 
beth. 8 WCC 1, 22 T. L. R. 22. 



his belongings and the excitement 
Incident to the loss of the vessel s< 
aggravated the heart weakness as t< 
cause his death. The court aald 
"The deceased did not abandon th« 
service of his employer and embarV 
on a venture at his own when h< 
tried to save his clothing. It was ai 
implied term of such Bervlce as thli 
that the employee might use reason- 
able efrort to this end In an eilgenc) 
like that which arose. This Is nol 
an Instance where the discipline of i 
ship was violated or a higher dutj 
neglected. It weis In the course ol 
emp loy ment to live upon " 



'hlle placing a 
a hot air pipe 
"The finding 



Whatever It was feasonabic 



B bottle 

and the court i 
does not Inform __ .__ . _. ... 
Jury was received at a time when It 
was customary for the employes to 

Rlace their bottles for heating; and, 
1 Ihe absence of any finding "~ "" 



ivlni 



inliln 



of li 



t fact. 



a fore 



til at 



tonable for 



lighter 

veHset Vbich was his temporary home 
was within the scope of his employ- 
ment. The standard to be applied Is 
not that which now, In the light of 
all that has happened. Is seen to have 
been directly within the line of labor 
helpful to the master, but that which 
the ordinary man required to act In 
such an emergency might do while 
actuated with a purpose to do his 
duty." In re Brlghtman, 220 Mass. 
•- •" -.07 NE E27, LRAlfllBA 821. 



Bl. In 



Plgeo 



21E Mass. EI, 102 



For later oases, devslopmsats a 



NE 912. AnnCasDlfiA 737. 
I obancas in the law see cumulative Annotations, aams tl 
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The !EBgU^ dedsloiis differentiate between a vio- 
lation of rules or orders which results merely in 
the employee doing hia work in the wrong way and 
a violation of rules or orders which results in the 
workman doing something outside of the sphere of 
bis employment."" In the first class of cases the 
employee may be awarded compensation,*" while in 
the latter class of cases compensation is denied." 
It is obvious that it is a matter of extreme diffi- 
culty to apply this diatinetion to particular facts." 

[$ 78] D. Sertmu and Willful aiscondiict of £iii- 



8B. Plnmb la 

Co^ [19141 A. lit 

e BWCC 246, S. 

181JJ Herbert B. 

SI. 8 BWCC 8 

BWCC J84, 11 1* 

taft 7 BWCC 1; 

tcW[lliani V. t- 

land R. Co., 7 C. 

463i Conway ' 3., 
4 BWCC S92, 

86. Hsrdlnj ry 

Co.. [1)111 3 I S: 

WliUeha&d V, B. 

48, 3 WCC 40; 8 

BWCC GEE; C JC 
■*-; Blair v. Chilton, S BWCC IZ4, 



Great Nortli of Bootiuid R. Co.. . 

BWCC 87B, J1914] 8. C. 4S3; Jackaon 
T Denton Colliery f" ' rivrrf n* 
110 L, T. Rep. N. 3. 



,■..?«'■?' 



6 BWCC 878; Watklna 



Sberston Oil Co., 4 BWCC J92. ri»ll] 
. C. S6D: Pullerton v. Losue. 38 Sc. 
L, Rep. 718. 

87, Herbert v. Fox, (1816] A, C. 
40B [aff [191S1 8 K. B, 81, 8 BWCC 
94]: Chilton v. Blair, 7 BWCC 807, 10 
T. L, R. Sis [aff S BWCC 814, IIJ L. 
T. Rep. N. 8. B14]|Prlce v. Tredegar 
Iron, etc., Co., 7 BWCC J87, 111 L.. T, 
Rep. N. S. S88; MoDlarmld v. O^llTy, 
a BWCC 878: DavlBS v. Crown Per- 
furoery Co., 6 BWCC 849; MeCaba v. 
North, 6 BWCC 604; TomllnBOn v. Gar- 
■ ratt, 6 BWCC 4851: Burna v. 8ummer- 
loe Iron Co., 8 BWCC 820, [1918] S. C. 
227; Parker v, Hambrook, B BWCC 
Baird, 4 BWCp 397, 

^_., , „wcc sas 1 

(88; Martin 

les. 

8S. Chilton V. Blatr. T BWCC 807, 
80 T. L. R. 8£3 [a« 8 BWCC 824. 113 
I- T. Rep. N, S. 614]. 

09. In re Harbroe, 223 Uass. 139. 
lll.SE 709, I.RA1818D 933: In re 
I Ette, 233 MaM. GG, 111 NE 898, 



BWt 



LRA1918b 841 



i NE 6 



Sicker 



, 218 



790: Dally v. Watson, 37 Sc. L. Rap. 
7S2; Cervlo v. Granby Cone. MIn., 
etc., Co 16 B. C. 193. 

[a] 0»it>al oonaaottou la eaaentlal. 
01aa»)w Coal Co. v. Sneddon, 7 F. 
(Ct. Sess.) 48G; Praties v. Broxburn 
Oil Co., [19071 8. C. GSl; Lynch v. 
Balrd, 41 8c. L. Rep. 214. 

[b ] raota baia sot to mtunr nriou 
■ad wUUnl mlaoonanot. — Where em- 
ployee, a night watchman, and police 
officers exchanged sho^s in the dark- 
ness, each thin kins the other robbera, 
and the watchman was fatally in- 



1037; J'endrus 

Mich, ___, ... 

381. AnnCaslSlBD 478, 

[a] Tacts bMA not to slkow,— (1) 

Delivery boy on bicycle catching on 



^eaudry 
NW if 



1 IntentloT 
physician that he , 
alcoholic. In the absence 
mployee 



<au*Btii>n , had I 



plofee; IntoxicatiOD. Under express provisions of 

the statutes no compensation may be had where 
the injury is due (as the particular act may be 
worded), to the serious and willful miactJnduct of 
the employee," or his intentional and willful mis- 
conduct,*" or his willfnl miscondnet,*^ or his serioua 
neglect"' or inexcusable fault." Under such a stat- 
ute willful misconduct or serious and willful mis- 
conduct is different from ne^igence or even gross 
negligence.** For eiample, it cannot be predicated 
of a mere disregard by the employee of an order^ 

.llroad employee waa Injured while 

Imbing over the bumpers or & 

freight train to which a. live engine 

_..-_!.... —I....... Btopplng to 






r, Seabrook, 87 T 
"' ■ ■ a the I 



I think counsel misappre- 



aaid: .._ 

hends the pro visions i 
1911 so far aa they reluis lu wi 
Degligence. All that that act say 
thrs subject Is contained in the 
tlon of the act designated as Bee 
I., which may be called for con 
lence the employers' liability see 
of the statute. In this part of 
act the liability la made to dei 
__. ijuy Implied 



requirements of the ai 



Itlng ___.^. ..._ 
3t itself. When 

_.. JI. we find that 

the provision of willful negligence is 
entirely omitted, and that the only 
exemption Is when the Injury or 
death IB Intentionally self-inflicted, or 
when Intoxication is the natural and 

Eroilmate causs of Injury, Pamph. 
. 1911, p. 186, I 7. There is no 
claim in this case that the injury was 
self-inflicted or that it was due to 
intoxication"). 

H. Hill V. Oranby Cons. MJnes, II 
B. C, 11" ■ '""'"'■ ■•' 
[a] 1 . 

which, "In the ._ . _, 

persons In a poattlon to Judge, ex- 
poses anybody (Including the peraon 
guilty of It) to the risk of serious In- 
Jury.'' Hill V. Qranby Cons. Mtnea, 
12 B, C. 118, 1J3, 1 BWCC 438, 

S3. Pepin V. Grand Trunk R. Co., 
47 Que, Super, 228; Foucher v. Mo- 
rache. 46 Quo, Sudi — 



— Wher 



elevator 



offering danger for him 

ning, and a representative of hia em- 
ployer at his demand undertakes to 
arrange with the peraon In charge 
of the building to have It stopped, 
and the employee, although thi 

nevertheless 



Works, 196 ill. J 



MasB.— In re Nickers on. 218 He 
G8, lOG NE «()4, AnnCBBl9I6A 
nd note; In re Burns, 218 Mass 
OB NS 601. AnnCaBl91SA 787 i 



Eng. — Bullen v. Lo 
Tramways. 8 WCC 103 
'"• bolg Fire Clay Co., 



idon United 
[1907] S, C. 



: Morache, 46 Qne 



without knowing whether the t 



Studobaker Cc 
NW 



(2) #-1 



186 Mich. 



.82 



the r__. ,. . . ,_ . 

stead of by a ladder, the dlstanc 
being only ninet^n or twenty feet, is 
not Intentional and willful mlBcon- 
duct. Clem v. Chalmers Motor Co., 
178 Mich. 340, 144 NW 848, L.RA1918A 
362. (3> Refusal by a foreigner unable 
to apeak or to understand English, 
and suffering great pain, to submit to 
a surgical operation until some llf- 
tsen or sixteen hours after Us neces- 
sity was apparent to attending phy- 
alclen la not Intentional and willful 
misconduct, Jendrus v, Detroit Steel 
Products Co., 178 Mich. 266, 144 NW 
588, LRAISISA 381 and note, AnnCas 
1B16D 478. (4) Act of deck band In 
leaning against poat near edge of 
barge and going to sleep Is not will- 
ful misconduct. W. R. Rideout Co, v. 
Plllabury, (Cal,) 169 P 486. 

[bl WlUfnl taUwa to tuw gvaid. 
— WlierB plaintirr was injured by 
being caught In the revolving cylln- 
dera of a machine while standing In 
or on it and applying compreaseiTalr 
for the purpose of clsanlog the cyl- 
inders, and covers or hoods were pro- 
vided for use when the machine was 
In operation, but In order to clean the 
machine the covers bad to be re- 
moved, although platntltC could have 
stood on the ground and applied the 
air without danger of coming In con- 
tact with the revolving cylinders, he 

cover compensation on the ground 
that hia injury reaulted from hia de- 
liberate Intent to cause tfae injury or 
from his willful failure to uss a 
guard provided for him as protection 
against accident. MesslcK v. Hc- 
Entlre, (Kan.) 1G8 P 740. 

SB. Brooklyn MIn. Co. v. State 
Induatrial Aco. Commn.. 172 Cal. 774, 
169 P 102; In re Nickeraon, 218 Mass. 
1GB. 160, 106 NE 604, AnnCaal9iaA 
790; Darbon v. Oigg, 7 WCC 33; 
Reeks t. Kynoch, 4 WCC 14, 18 T. L. 

•The fact that the Injury was occa- 
sioned by the employee s disobedience 






htm. To have that Blfecl, th 
dience must have been wilful, or, ai 
was said by IiOrd L.oreburn, In John- 
son V, Marshall, 11908] A. r. 409. II 
WCC 10, G AnnCaa 630, 
not merely a thoughtli 



r of the mom. 



..W..-T, 



e and then t 



In re Nlcker- 

. a miner 

was instructed by 
implete 1 ' 



■ abaft 
jiere [ne loreman was ana to work 
lere, and, after completing bis work 
I the first )!haft, be came to the aur- 
ice. and, the day being exceedingly 
arm, stopped temporarily ' '- 






., the act oftho deceased li 



t. and while s. 



: he had finished 
' shaft and was 
iBignment to 
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or & rule,'* particularly where the rule had not been 
enforced}" but where tlie rule is reasonable and for 
the protection of the employee from serious injury 
OF death,- its deliberate violation is willful miscon- 
duct," althoi^h be might have violated the rule 
under some circumstances and have escaped injury.^ 
It is obvious that the question of serious and willful 
misconduct becomes immaterial when injury is not 
received in the course of employment.^ A misrep- 
resentation of his a^e by a minor in order to obtain 
employment is not in Itself serious and willful mis- 

^e Enfliah act of 1906 is somewhat different in 
wording and provides that, if it is proved that the 
injury is attributable to the serious and willful 
misconduct of the workman, any compensation shall 
be disallowed unless the injuiy results in death or 
serious or permanent disability.' This provision 

Xn. AMOUNT AND FEEIOB OF OOHFENSATION 



does not remove the necessity that the accident be 
one arising out of and in the course of employment* 
For example, compensation cannot be had when the 
accident is due entirely to the intoxication of the 
employee." 

^tozicatioB. Unintentional intoxication of the 
employee resulting in an accident and injury is not 
willful misconduct." Under the English act of 1897, 
it has been held that drunkenness is serious and 
willful misconduct.' Under a statute requiring com- 
pensation except when the injury results solely from 
the intoxication of the injured employee while on 
duty, it intoxication of the employee is relied on 
as a defense, it must be made to appear that the 
accident which resulted in tne injury for which 
compensation is sought was caused solely and ezcln- 
sively hy the intoxication of the employee.' 



[i 79] A. Basis of Dotermiiutioa of Amount — 1. 
In G«n«raL With the exception of certain specific 
provisions for nurse hire and medical and funeral 
expenses,' the amount of compensation, between 
maximum and minimum limits, is by the statutes 
made dependent on the earnings of the employee,'" 
or in some cases of partial disability on the impair- 
ment of his earning capacity." The statutes are to 
be construed liberally for the protection of the em- 
ployee." 



riBht to 

IndemntBcatlon. Brooklyn Hin, Co. 
V. State Industrial Ace. Conimn., 173 
cm. 7T4, 1B9 P 1B2. 

•e. Great W«Htorn Power Co. v. 
PlllBbury, 170 Cal. 180, 149 P 19j 
George v. QlasKow Coal Co.. [190S1 
A. C. 12S, 2 BWCC 12G [att 1 BWCC 
23». tS Sc. L. Rep. SSfi]; Johnson v. 
Marshall, [1908] A. C. 409, 8 WCC 10, 
S AnnCas 630; RumboU v. Nunnery 
Colliery Co., I WCC 28. 
.,R«.yner_v. siigh 



ISO Hich. I«8, 14t NW fi«e, LRA 
19ieA 22 uid note, AnnCaBlSlEA aS«; 
Casey v. Humphries, E BWCC BSO, 29 
T. L. R. 847; DouBlas v. "-'■— "'- 
eral Mln. Co., 2 WCC 16. 
Columbia Sugar 
Granick, ■■ --- 
708 [alT 



■. United Min- 



. S. C. 105, E BWCC 
C. 198. 4 BWCC 462 
2B1, 3 BWCC E71)] 
(holdlns evidence not to show tnls- 
conduct) , 

•B. Great Western Power Co. v. 
Piltsbury. 170 Cal. 180. 119 P 8B; BIst 
T. London, etc., R. Co.. [IBOTl A. C, 
209. 9 WCC 18, 8 AnnCaB 1; Waddell 
V. Coltness Iron Co., « BWCC 30B; 
Beate v. Fox, 2 BWCC 46T; Powell v. 
Lanarksblre Steel Co.. S w. (Ct. Sess.) 
1039: O'Hara v. Cadiow Coal Co., E 
F. (Ct. Seas.) 439: Guthrie v. Boase 
Spinning Co., 38 Sc L.. Hep. 483: Cal- 
Ughan v._MBiwell, 37 ^J^ Rep. 313; 

k WCC 

. , _-^ G WCC 

London, etc., R. Co., 3 
wui; *9. But see Dobson v. United 
CoUierlea, S F. (Ct. Sess.) 241 (where 
. . _- _.,_.. \jnitsd 



_..i, 9 WCC 2«, 23 T. 

L. R. 201: Forster v. Plersoi *■ 

19; Watson v. Butterley Co. 
Bl; Jones v ' ----- --- 



miner was tgnoi 

CollerlQB V. Mc<-inie. \l ac. 

70G (holding that violation 






eiperienced _ 

working on "hot wires," who diso- 
beyed the employer's known rule 
against working on sucb wires with- 
out using the rubber gloves provided 
by It, and which were on hand ready 

few hours before the accident had 
sent up such gloves, was guUty of 
"willful misconduct." Great Western 
Power Co. v. PUUbury, 170 Cal. 180, 
149 P 3G. 



DiBflgnremflnt. In the case of awards for perma- 
nent disfigurement not resulting in actual incapacity, 
the statutes recognize the impracticability of meas- 
uring compensation in the usual way, and subject to 
fixed limitations it may be governed by the discre- 
tion of the court or the eommission.'^ The fact 
that the injury incapacitates the employee long 
enongh to permit him to recover compensation for 
temporary disability will not prevent him from re- 
covering also for disfigurement, under such an act.'* 

might, under such circumstances, be 
■" - L,ient 



. Llandudno Coach- 



ing, etc, Co., (19161 2 K. B. 101, 8 
BWCC 143; Harding v. Brynddu Col- 
liery Co., [1911] 3 K. B. 747, 4 BWCC 
369; MawdBley v. West Leigh Colliery 
Co., G BWCC .80; WelghllT v. South 
Heaton Coal Co., 4 BVTCC 141: Hop- 
wood V. Olive. J BWCC 3E7; Hapel- 
man v. Poolo, 2 BWCC 48, 26 T. L. R. 
IGS. 

[a] TlolatloK of rUsB will not In 

Itself forfeit the right to compensa- 

Sanderson v. Wright. 7 BWCC 



forfeit the 
Sanderson .. 
110 L. T. Rep. N. 1 



S BWCC 651. 



if flrs 



Hopwi 



_ mputatlon 

of middle finger of right 
■'■'-'-• Brewer V. Smith, 

. ,., „J"a "f flr«t (nlTit. 

third 1 



Oil 



WCC 
Mills 



4. Plumb V. Cobdon Pli. _. 
:o., [19141 A, C. 82, 7 BWCC i lan 
1 BWCC 246. 108 L. T. Rep. N. B. 
SIJ: Naab v. SteamBhlp Rangatlra. 

K. B. »78, 7 BWCC 690; 

teamship Loulsianlan, [19121 
B5, E BWCC 410; Murphy v. 



? 19141 
Frith V 
2 K. B. 



1 Heaton Coal C 



>.. 4 I 



[1910] S 
-louth C 

'IE- "i,; 



mouth Co.. - - 
— S. 632. 

phy V. Cooney. 7 BWCC 9S2. 
OBB-Edwards Paper Co. v. 



AnnCaBl91GB 995 and n 

"Thr 
thougt 

stance where one by reason of 
fatigue, hunger, sickness, or some ab- 

in consequence of Imhlbing a quan- 
tity of liquor which ordinarily would 
not BO affect him. While Intoxication 
In such case to the degree specified 
might be - —■-' " 



B qui 



pensatlor 



mlsdemeai 



■lly 
act The intoxloatton 



'Ithln the i 






995. 



McGroarty. i 

Sess.) 809: Bradh 

WCC 31; Burrell v. A\ 

S. American Ice C( 

ISS Ud. 382, 67 A 399. 

9. See Infra, } 97. 

10. See Infra I B( 

11. See Infra I 81 



Brown. S P. (Ct. 
V. Salt Union. 9 
Avis. 1 WCC 139. 






Itv of lu 

Hty see Ii 



"f.: 



lOe NB GB9. 

Minn.— Stall 
DlsL Ct.. 158 



109 NB E49. 



Meley. 219 Maas. ^38, 
V, Blue Earth County 

■B. "" ' 
. Y. 336, 

c eala. — "It is op- 



under section 2 of the act c 
that In this regard the perso 



tage, for unless he Is wllllni 
cept employmBnt undr — - 
the act he will ha' 



under pectlon 2 of 

-_ — obtain any. When, 

therefore, the contract of employ- 
ment Is entered Into under section 2 

why the master who had the option 
to enter into the same, should be 
relieved from the plain provisions of 
the statutory contract, when occasion 
for their enforcement arises." NItrain 
" - "-- - County Ct., 84 N. J. L. 



(tl A1n«rd: 



86 A 42E. 



1 inter 



3ould r 



tllb- 



f becoming an absurd In- 
iion." Mockler v. Hawkes, 
i. Dlv. 333. 336. 158 NTS 759. 
cavenson v. Illinois Watch 



d dutagM in the law at oumulatlve Annotatlona, ■ 
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[4 80] 2. Earnings. The eamingB of tho employee 
in the particular employment at the time of the 
injnry are taken as tbe basia of compensation by 
Bome of tbe acts." Under sucb a statute it has 
been held to be immaterial that the wages of the 
employee at the time of the injury are unusnally 
high." Where there is no weekly rate of wages but 
the payment is by the hour while employed, the 
weekly rate may be estimated oa a basis of the 
number of hours in a regular working week.'^ 

Arerage eamingB. A lai^r class of statutes than 
that whioh determines tbe amount of compensation 
simply from the wage of the employee at the time 
of injury adopts as a standard the average weekly 

16. Sen statutory pravlaionn: and 
State V " "■ - '■■ •"" 



bley __., 

-.-, ISI NW 182; Baur 

Essex County Ct. C. PL. S8 N. J. 
lis, 96 A 627; DB.vldhaJaer v. Hay 
Fdy.,etc., Worita, 87 N. J, L. (88, »' 
A 109: SmolenBkl v. Elaatern Cos 
Dock Co., 87 N. J. U 26, »i A IS 
BlrminKli&m v. Lehish, etc., Ccwl Co. 
<N. J. Sup.) 9G A 2?2. 

la] PUo* workM'. — Where a p« 
titloner under the workmen's com- 

Eensatlon act (P. L. [19111 p 13*1 
Eld at tbe time of the injury worked 
only part of one day for the ( 
ployer. was to be paid by the pli 
and had earned one dollar ajid si_.„ 
1 up to ^eleven A. M„ It might 

if (our dolli 



iroperly 

tL- 

SchaelTer y. _ E>e Qrottoh 



[ne at th( 

day. Schi ,. __ 

N. J. L. 444. 89 A 821. 

[b1 Oonbact rata. — "Wages, 
leKlalaCure said, must be cona 
to bo the money rate at which the 
seri'icea were recompensed. What ]j 
to be considered la not the recom 
penae in fact received, but the rati 
which the contract of hiring flied 
Whether that rate was In fact rest 
l«ed for the whole time or not.' 
Smolenski v. Eastern Coal Dock Co. 
87 N. J. L. 2«, 28. 98 A 85. 

[cl Bowtt aa part ol 

(1) '-As to the cT^in of the 
culor that the trial Judge ei-„ ... 
allowing 19 a week as being flfty 
per cent, of the weekly earnings of 
the petitioner. Instead of (7.60, a 
glance at the facts undorlylng the 
court's determination Is convlncinB 
that the allowance is a proper one. 
The petitioner rerelvad In wages 116 
per week besides his board. The 
trial Judge found that the value of 
the board was (I a week which, to- 
gether with the weekly wages re- 
ceived by the petitioner, made the 
Sstllloner's weekly earnings |18." 
aur V, Essex County Ct. C. PI,. 88 
N. J. L, 12S, 132, 9G A 627. (!) i 
to employer of food and lodginj 
*- — ' 1 may ' "-' ■- ' 



RosenqulB' 



)dglng ' 
1 eluded 



iTlni 



mpio: 



and lodging 

I, [1908] 2 K."b! 
h) Allowances 
e for board and 



larpe. [1901] A 
[aff tl903] i 1 



wtl 



d] Dadootlon for ualataBtr 



month from 



sum so paid the aaslstanl forms ni 
part or the salary or the compensa 
tlon of the employee, and in deter 
_i„i__ .1.. _., .J gup}, employe! 



paid the assistant 



O) Where the 



count in respect of auch assistance. 
Roper V. Hussey-Freke, [1916] 8 
K. B. 222, 8 BWCC 604. (4) Where 
a miner who waa paid according to 
his output employed his son as an 
assistant in his work, but paid him 
nothing for his servtcea, although the 
usual wage for such assistance was 
2s 9d per day, in estimating his aver- 
age weekly earnings nothing fell to 
be deducted In respect of the gratui- 
tous assistance given by the son. 
Nelson v, Kerr. »S Sc, L,. Rep, B4S. 
18. Huyett v. Pennsylvania R. Co., 



earnings of the employee over a specific period of 
time, usually a year.'* While the individual stat- 
ntes of this class vary in terms, their provisions may 
fairly be summarized as follows: (1) Where there 
has been a continuous employment for the preced- 
ing year, the average weekly earnings are to be 
arrived at by a simple division of the annual 
eamingB," some of the acts providing for an allow- 
ance for lost time." (2) Where the employee has 
not been so employed, but has worked for such a 
length of time that his average daily earnings may 
be fbted, his yearly earnings are to be taken as three 
hundred times such average daily earnings, and bis 
average weekly earnings are amved at by division 

ticluding overtime, does not apply 
when the ear van t reoelvea a filed 
ivage per day. but only when his 

fe la died by his o " " 
ublir --—■— "•- 



f the accident f 



"The only other point 
that the trial judge alio 
sation based on the wag 
decedent was receiving 
of the accident These 



. subject 
s which the 






he had pre- 

recelvlng. Section 2, 
a and b expressly pro- 
compensation for tem- 
ity and for disability, 
cter and permanent in 



■ages I 



the 



1 of 



n daily wages, while para- 
graph 12 speaks only of wages of de- 
ceased. But we think this must 
mean wages at the time of injury. 
This may, indeed, result In injustice 
to the employer when the employe is 
paid by the piece and his earnings 



lally high a 



the 



of in- 

. - nploye 

e unusually low. 



3 the c 



Jurj ,_ 

when his earnini 

That, however, 

legislature may, correct." Huyett v. 

Pennsylvania ft. Co., 88 N. J. L. 683, 

884. 92 A GB. 

17. Smolenski v. Eastern Coal 

" ~ J. L. 26, 93 A 86. 

' ' iployment 



n>ock Co., _. ... ,. , 

"We think that i ^. 

and a community where the 
working - -■- 



paid twent) 
natural con 
they tried I 



week was ali days __ 
ch and the workman 



•f.:; 



was |1G. The t 



forced by the i 



Dock Co., 87 N. J. L. 28, 28. 93 A 86. 

la. See statutory provlaions; and 
Qiaohas v. Cable Co., 190 III, A. 285; 
' ' teadt V. Louis Sands Salt, etc.. 
(Mich.) 157 NW G4. See also 
a in following notes. 

,-.) Averafe weeUr eamlnn, — 
Workmen's compensation act (P. L. 
[1911] p 134), providing that the 
weekly wages shall be taken to he six 
times the average dally earnings for 
a working day of ordinary length, 



Public Servic 
) 97 / -"" 



c Co., (N. J. 
the statute 



(lies the limit, and no. 

of damages. "The principles upon 
which damages are to be estimated 
In cases under tills Act are the same 
aa In an ordinary action for damages 
for personal Injury. If tbe damagss 
sustained est 1 mated in accordance 
with the above stated principle are 
Oied at tl,800 or any less amount, 
sec. 16 of the Act has no application. 
If the damages sustained exceed the 



. of I 



necessary 

years but only I: 



,1,800, _, 
> take into 



allowed, but li 



luring the three 

ier to determine 

(2,000 can be 



LR 393. 7 WestWkly 1 
Wkly 789]. 

[c] In QnabM). — (l) The provi- 
sion of the Quebec Workmen's Com- 
pensation Act art 7322 aubd 2. that 
"the capital of tbe rents" claimed In 
cases of total or partial Incapacity 
"ahall not . . . exceed two thou- 
sand dollars." does not govern the 
amount of rent where it Is claimed 
from the employer himself, but de- 
rives Its meaning from art 7329, 
which gives the Injured person or 
his repreaen tat Ives tbe option to de- 
mand that the capitalised value of 
the rent shall be paid over to an 
approved Insurance company which 
will provide an annuity in lieu 
thereof. Canadian Pae. R. Co. v. Mi-- 
Donald. tiaiB] A. C. 1124, 24 Que. K, 

B. 495, 23 DomLR 1 [aff 49 Can. S. 

C. 161, IB DomLR 830]; Grand Trunk 
R. Co. V. McDonell, 91 Que. Q. B. 582. 
6 DomLR 66. (2) Where a workman 
who has been Injured does not ask 
for the deposit of the capital sum. he 
Is entitled to a rent the capital of 
which may exceed two thousand dol- 
lars. Canadian Pac R. Co. v. Plore, 
2f " - jj ,j,j 

iss. 96. 102 
N * Mann v, 

" )., {Mich.) 



1( 



437: An- 



Mass. 187, 
11 the c«urt 

th mining the 

a\„__- . . -„- -f the de. 

ceased the time during which he 
elected not to work In order to pur- 
sue his atudiea at the University Is 
not time 'loaf within the provision 
of part V, I 2, cl. 4. We do not find 
It necessary to consider this question 
because there was no evidence on 
which It could have been found (or 
St least impliedly found as It was 
Impliedly found both by the Commit- 
tee of Arl)itration and by the Indus- 
trial Accident Board) that the de- 
ceased worked as an employ!^ during 
(be ,year next preceding his accP 
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of tLe amount so obtained." (3) Where the em- 
ployee baa not worked for a Buflicient time to afford 
data from which to determine his annual earnings, 
then the wages or earnings of on employee of the 
same class in the same employment and locality may 
he taken as a standard. '^ (4) Where the preceding 
methods cannot fairly and reasonably he applied, 
then the weekly earnings are to be ascertained from 
auch sum as reasonably represents the annual earn- 
ing capacity of the employee in the employment in 
which he was working when injured, taking into 
consideration his previous earnings and the earnings 
of other employees in the same or the most similar 
employment in the same locality." A maximum 
award mnat be reduced where there is no evidence 

91. Pr&nkfort Oen. Ina. Co. v. 
PltlBbUry, (Cal.) 158 P 160; Androtw- 
Bkl V. Wolverine Coal Co., lit Mich. 
tli, 148 NW «g4: Fredenbure v. Em- 
pire United R. Co., 1«8 App. Tjlv. «i8, 
IE4 NTS 361. 

[&1 KoBt timti (1) The fact that 
the employee had lost seven weeks 



t had worked Iq the employment, 
mat is, in the capacity and line of 
work In which he was working at the 
time of his injury, for many years — 
not only substantial It, but wholly." 
Robblns V. Original Gaa '- 
7 NW 4!J, 438 



that the earnings of the employee are such as to 
justify it." 

Several employen. Under some of the acts, ex- 
press provision is made for a case in which the 
employee works at the same time for- several em- 
ployers, or at different times under concurrent con- 
tracts of employment, his earnings being taken as if 
all the services were performed for the employer in 
whose service he was injured." Substantially the 
same conclusion has been arrived at by way of con- 
struction in the absence of express provision." This 
rule cannot be adopted, however, in the case of suc- 
cessive contracts with several employers." In ease 
of concurrent employments, each employment con- 



(Mlch.) 



mploye 



(i) Where 



only I 



hundred and eighty-three days 
inB the preceding year, bis avoraKa 
dally earnings were properly fouad 
by dividing his total earnings tor the 
year by the number of days he 
worked rather than by the number 
of working days in the year, Frank- 
fort Qen. Ins. Co. v. PlUabury. (Cat.) 



i 'J'ar 



u the yearly i 

B flfty-two time I 



the 



American Well 



i Nld a4S, LftA 



ISIBA !71; Fredanbun 
United R. Co., 1«8 App. Dlv. SIS, 1(4 
NTS IBl; Kopyi v, Jacobs Ashestoa 
Uln. Co., 46 Que. Super. 46«. 

[a] Apvlloatlansa of ntla. — (1) A 
provision of tbla character applies 
to an employee engaged In intermit- 
tent employment where there are 
those In the servioe of the same em- 
ployes coctinuously employed in the 
ssjne grade and at the same kind of 
work; It does not apply where there 
Is no substantially continuous em- 
ployment. In re Gillen. 215UaEa. »S. 
102 NB S4fi. L.RA19I6A 371. (2) A 
' i... . electric railway 






orked 



had for several years 
1 passenger cars, receiving 
mirty cents an hour. The railway 
company every hIx months permitted 
its employees in the order of Iheir 
seniority to choose their rune, and 
such employee about one month be- 
fore the injury bad thus obtained the 
running of an express car at three 
dollars and fifty cents per day. There 
was a reasonable possibility of his 
conOnulng on that run, although at 
Ihe end of six months he mlnht lose 
_. ,_ .__, tesll- 



1 that 









had bi 



e company as long 



claimant took such 
the average earnlnj 
ployees, and the con 



three dollars and fifty 
as warranted by the 
idenburg v. Empire 



by the English cases Involving ques- 



tions of like character. 
Cannock Chase Co"" 
. „ .._ ^ 

,Jey V. York, _. 

Carter v. Lang, [1908! 



Colliery Co., [180*1 
A, C. 43B; Parry v, Wright, (1908] I 
" - ' is Irish 



[1901] 1 
tal - 



I Metal Supply Co, 



Wber 



longshoreman, injured In the cours 
of hlB employment by a steamshl 
company, worked for many other em 



ployers 

wage Wiin:ii iri,jiD Liin n. 

wage aarned by other 

In the same class of e.-^.-, ... 

the same district the basis foi 



■era«e weelily 
ployment In 



tlie 



e half 



loi 



eekly e 



all 



,,-^,^^„. ... ,= „,,, 216 Mas.,. .., 

102 NB 346, LRAISISA 371. (2) Un- 
der the workmen's compensation act 
of 1913, which provides as compensa- 
tion for the death of a workman a 
percentage of the average annual 
earnings of the deceased employee, 
and In several of Its auhaectlons con- 
templates the payment of awards not 
based on earnings received from the 
employer in whose service the em- 
ployee WAS injured, the earnings of a 
night watchman independently em- 
ployed by Bin different llrma '~ "■ 



("ed by f 



;• and ohMVsa In the law w 



I cumulative Annotations, ■ 



IB title, page and n 



Tj^BT 



i801 
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sidered must be soah as would come within th« 
scope of the act." 

PoHiblo incraHe of w»sm. Usder the provision 
of some statutes where the employee is a minor, and 
under normal conditions his wages may be expected 
to increase) such fact may be considered in arriving 
at bis average weekly wages." 

O«mp«iuation pvawts w euninfi. Where an 
employee In receipt of ccKnpens&tioiL for a previous 
accident is injured, such compensation cannot be 
considered as a part of his earnings.'* 

Under the X^ngUah act. Subjeet to certain maxi- 
mum and T"'"in"T" payments, the average weekly 
earning of the employee furnish the basis of com- 
pensation, under the English act, in case of death, 
where the period of the workman's employment has 
been less tnan the three years previous to the acci- 
dent," and also in case of total or partial inca- 
paoity." In case of incapacity, the average weekly 
earning during the preceding twelve months are 
taken if the workman has been so long employed,'^ 
but if he has not, then for any less period during 
which he has be«i in the employment of the same 
employer.** By express provision of the statute, the 
"averse weekly eaniings" are to be computed in 
such manner as is best calculated to give the rate 

9S. Simmons v, B«a.th L>aundry 
Co., [1910] 1 K. B. B4», 1 BWCC 200 
(where eaminsB &h IsundrsBs and as 
piano teacber were held not to be 

under coni^urrent. "onntroi^tM nf lui-v- 

Ice") 

St, lB8"N"f3 .._ 

[a] ClMtratloa. — In making an 

award to the dependant mother and 
slater of a. deceased employee, a boy 
Bliteen years old, the eonelderatton 
by the workmen's com pen sat ton com- 
mlsBlon of the probable Increase of 
the deceaaad's WBEea was proper. 
KilherB V. Vltch, 171 App, DIv. I», fll, 
1E6 NTS 971 (holding also that a pro- 
vision of the Hct that "all queBCVons 
of dependency shall be determined as 
of the time of the accident" does not 
'--■-'^ such confllderatlon of a prob- 

relatea only 'to the aaeertain- 

Bavlaw la Ritah oaia nnAar MnglUti 
aot see Infra | 15^ 

B u'l, 1 B* 

31, Work: 

(1906) Schedule I (I) (a) (1). 

3S. Workmen'a Compensation Act 
(190E) Schedule I (1) (b>. 

33. Workmen's Comnenaatlon Act 
(ISOS) Schedule I (1) (i>). 

34. Workmen's Compensation Act 
(1906) Schedule I (1} (b). 

35. Snell v. Bristol, [1914] 2 K. B. 
SBl. 7 BWCC 238 (holding that, In 
the case of a. workman working In a 
certain grade of employment, the 
arbitrator must have regard to the 
peraonal ability of Che workman to 
earn either more or less than the 
average wage, and la not conllned 
solely to a consideration of the earn- 
IngH of persons In the aame grade, 
but must consider any evidence called 
Hhowlng that the workman la In fact 
above the average): Godden v. Cow- 
Un. [191311 K. B, 590, 6 BWCC 1B4; 
Perry v. Wright, [1904] I K. B, 441, 
1 BWCC 361 ; Dalgleiah v, Edinburgh 
Roperle. etc., Co., B BWCC 887; 
Turner v. Port of Lonaon Authority, 
e BWCC 23. 29 T. L.. H. 204: Dobson 
V. British Oil, etc, MUia. S BWCC 
406; Kelly v. Tork St. Flax Spinning 
Co^ 2 BWCC 49J; Carter v, Lang. 1 
BWCC 3T9. 

36. Barnett v. Port of London Au- 
thority. [1913] S KL B. IIB. S BWCC 



per week at which the workman was being re- 
muiierated,^° and where, by reason of the ^ortness 
of the time during which the workman has been in 
the employment of his employer, or the eaanal 
nature^ or the terms of the employment, it is im- 
practioable at the date of the accident to compute 
the rate of remuneratioD, regard may be had to the 
average weekly amount which, during the twelve 
months previous to the accident, was beii^ earned 
by a person ia the same grade employed at the same 
work by the same employer," or, if Bbere is no per- 
son so employed, by a person in the same grade em- 
ployed in the same claas of employment and in the 
same district.'^ Employment "by the same em- 
ployer" is to be taken to mean employment by the 
same employer in the grade in which the workman 
was employed at the time of the accident,^ unin- 
terrupted by absence from work due to illness or 
any other unavoidable oause." Where the employer 
has been accustomed to pay the workman a sum to 
cover any special expenses entailed on him by the 
nature of his employment, the sum so paid shall not 
be reckoned as a part of the eamingB." In com- 
puting average weekly earnings, slack weeks must 
be included when a necessary incident of the employ- 
ment,*" as must B period of idleness due to general 



able V 



[1912] s'i^'b 

fng (hat a me 



team ship Alalanta. 
, 6 BWCC6SI (hold- 
mporary position In 

employee's ^de); Edge v. Gorton, 



E BWCC 814 (m 



of 'the machinery of the eatabflsh- 
ment aa the machine which he or 
she operates. In the forn'er cane a 
change of work by no meajia Involves 
a change of grade of employment; In 
the latter case prima facie It much 
more readily does so. In the former 
case a riae or fall of wages, whether 

work, la not criterion of a change of 
grade of employment; In the latter 
a change of wages accompanied by a 
change of work goes very far to im- 
port such change of ^rade. There 



?5i,.^ 



B^ Sc. 



U Rep. 6*9), (2» 



the average wagea i 
same class of employment could not 
ha used aa a baola (Bartlett v. Tut- 
ton, [1902] 1 K. B. 72, 4 WCC 133). 
(3) In ordinary cases there must have 
been a continuous employment for 
twelve months In order to assess the 
average weekly earnings during the 
twelve months as required by the 
act, ones v. Belford, [1903] 1 K. R 
S4S, B WCC 138: Appleby v. Horse- 
ley Co., [1899] 2 Q. B. 621, 1 WCC 
103: Jones v. Ocean Coal Co.. [1899] 
2 Q. B. 124, 1 WCC 91; Price V. 
Marsden, [1899] 1 Q. B. 493, 1 
WCC 108; Hewlett v. Hepburn, 2 
w,^,-. ,,, .c ,,< T [{^ 55. Keast 
3teel Co., I 
141. (4) The 



WCC 123, _. _ _. 
v. Barrow, Hematite 
WCC 99. 15 T. L. R. 
requirement, however, 



ipenaatlon did i 



3 had 

rked but a week or leaa under cir- 
cumatancea warranting the presump- 
tion that the employment waa to con- 
tinue. Lysons v. Knowles, [1901] A. 
C. 79. 3 WCC 1; Ayrea v. Buckarldge. 
[1B02] 1KB. 67, 4 WCC 120; Brown 
V. Cunningham, 6 F. (Ct. Sess.) 997; 
Campbell v. Fife Coal Co., 40 Sc, L. 
Kep. 14S; Oibb v, Dunlop. 39 Sc. L. 
Rep. 760: McHugh v. Barclay, 39 So. 
L. Rep. 690; Grewar v. Caledonian R. 
Co.. S9 Sc. L. Rep. 987: Fleming v. 
Lochgelly Iron, etc, Co., 39 Sc. L. 
Rep. SS4; NIddrle, etc.. Coal Co. v. 
Peacock, 33 Sc. L, Rep. J17; Nelson 
V. Kerr, 38 Sc. L. Rep. 645; Cadcow 
Coal Co. V. OaSney, 38 Sc. L,. Rep. 
40; Ruaaell v. McCluskey, 37 Sc. L. 
Rep. 931; Wattera v. Glover, 4 WCC 
138, 18 T, I,. R. 60; Greaves v. Mul- 

111 9; Wnilama v. Poul- 

B( 16 T. L. R. 42: Jones 

v. C 142. Contra Paars 

olllerlea Co., 3 WCC 



If 



t-od Ingham Iro 



ing. being paid In a 
charge for blasting 



Stein. 8 BWCC 644, 47 Sc. L. Rep. 39 
(deduction of sums paid by miner for 
ezploslvea ahould not be made). 

«. White v. Wiseman, 11912] 3 
K. B. SB2, 6 BWCC 6B4, AnaCasl913D 
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business cooditioDs,*^ or to the Dature of the em- 
ployment,** or to time generally reco^ized as holi- 
days therein.*^ Idle time due to illness" or a vol- 
untary holiday*' should be excluded, as should a 
period of idleoesB due to a strike in a related em- 
ployment.*° It has been held that tips received by 
the employee are to be considered as a part of his 
earnings,*' so likewise the vatae to the employee of 
clothing furnished by the employer,'" or the amount 
of deductions for necessary equipment supplied." 
[i 81] 3. Impairmant of Earning Capacity/' 
Where incapacity to work is made the basis for com- 
pensation it is equivalent to loss of earning power, 
and so construed covers such loss whether from in- 



1021; White V. Wiseman, S BWGO 
BBI. 107 L. T. Rep. N. 3. 277. 

48. Grimthi v. □Ubertson, S BWCC 
Elg, 113 L. T, Rep. N. S. 62B. 

M. Analaw v. Cannoch Chase Col- 
liery Co., [1309] A, C. 4JB, 2 BWCC 
36E [aff [1S09] 1 K. B. 3BZ, 2 BWCC 
3611; Carter v. Lang, 1 BWCC 379; 
Bailey v. Konworlhy, 1 BWCC 871. 

4S. Analow v. Ca,nnock Chase Col- 
liery Co., [1909] A. C. 435, 2 BWCC 
3fiB [afr [1309] 1 K. B, 1B2, 2 BWCC 
161]. See to same efTect under act 
of 1897 Falrelolh v. Waring, B WCC 93. 

40. Anslow V. Cannock Chase Col- 
liery Co., [1909] A, C. 43E, 2 BWCC 
36B [arr II903] 1 K. B, 3S2, 2 BWCC 

47. Anslow v, Cannook Chase C 



361], 

4S. Griffltha v. Gllbertson, 8 BW 
CC B4S, lis L. T. Rep. N. S. 628. 

4S. Pann v. Spiers, [1908]^ 1 K B. 
766, 1 BWCC 401; Halna v. Corbet, 6 
BWCC 372; Knott v. Jacobs, 4 BWCC 
BB. 

60. Great Northern R. Co. v. Daw- 
son, [190B] 1 K. B, 331, 7 WCC 114. 

si. Abram Coal Co. v. Southern, 
[1903] A. C. 106, B WCC 126; Hough- 
ton V. Sutton Heath, etc., Co., [1301] 
1 K. B. 31, 3 WCC na. 



S9. 



infra I S 



tain employment, ^t would be an 

abuse of language to say that he was 
atlll able to earn monev, that be still 
had a capacity tor work, even though 
hla physical powers might he such as 
to enable him to do some kinds of 
work if practically the lahr ' -■ 



D him 



In I 



Sullivan, 218 Mase. 141, 143, 106 NS 
4S1. LRA1916A 378, 

Engllsli antliorUlaa u praoe- 



of weight." In re Sullivan, 218 Mass. 
141, 142, lOB NE 463, LHA1916A 378. 
Jb] Umltatloiu of E113II1A tnle.— 



t work the workmar 



hand I am also of opinion that there 
are cases In which tlie onus of shew- 
ing that suitable work can In fact be 
obtained does fall upon the employer 
who claims that the Incapacity of the 
■workman is only partial. It the accl- 

that he Is Incapable of becoming an 
ordinary workmeji of average capac- 
ity In any well-known branch of the 
labour market — If In other words the 
capacities for work left to him nt 
him only for special uses and do not, 
so to speak, make hie powers of 
labour a merchantable article In 
aome of the well-known lines of the 
labour market, I think It Is ' 



mployt 



such special employment can in fact 
be obtained by him" (per Moulton, 
L. J.). Cardiff Corp. v. Hall. [1911] 



ability to perform work secured, or inability to 
secure work to do." Hence the disinclination of em- 
ployers to take crippled, disfigured, or otherwise 
physically defective persons into their employment 
may be considered." However, a reduction in earn- 
ings, due not to the injury but to general bneiness 
conditions, cannot be taken into account." A trivial 
impairment of eamiagB cannot be considered."" 
Where the statute bases compensation on the im- 
pairment of the employee's earning capacity in the 
employment in which be was working at the time of 
the accident, the earning capacity remaining to the 
employee io other callings cannot be considered," 
Thig rule does not apply where the compensation is 

workman shall get employment 
where Incapacity baa for the tlm« 
ceased. An example will make this 
clear. Suppose that In the builnesB 
of a mechanical fitter there Is a Claaa 
of work requiting a special flneness 
of touch orlteennesH of Bight BO that 
It can only be done by persons 
specially gifted In these respects and 
that it accordingly commands higher 
wages. Suppose also that an acci- 
dent happens to one of these flrst- 
olasB fitters which Injures, his sight 
or touch to Buch an extent that he 
now has that sense only In an aver- 
age degree of perfection, and thus la 
qualified only for the work of an 
ordinary (Itler, but which does him 
no other Injury. Hla position after 
the accident Is that he has lost 
thereby the dtlTerence of earning 
power of a flrst-class fitter as com- 
pared with an ordinary fitter. But 
ho has lost no more. I can see no 
reason why this chance of obtaining 
employment or hla power of earning 
wages should be treated tor any pur- 
pose ae different from Chat of a man 



'ket for one who Is and hat 

,...jvlously been an average fitter. I 
cannot see why he shoum guarantee 
the state of the labour market for 






common with others, must bear the 
loss resulting entirely from bualness 
depresHion." In re Dumey, 222 Mass, 
461 482, 111 NE 166. 

"Liability to unemployment Is a 
feature of all Industrial labour, and 
the workman was subject to it before 
the accident as truly as he was after- 
werda. Ha has no right to be placed 
In a more favourable position In this 
respect than If the accident had not 
happened. Accordingly the Courts 
have held that a .workman is not en- 
titled to compensation for unemploy- 
ment due to the fluctuations of trade, 
or, to use the language of the nrea- 
ent Master of the RoTls In Dobby v. 
Pease, 2 BWCC 370, "the employer 
' ^anlee the state of thr 

. 00 9~," 10 f S", " t 'b W CC "i E 3'. 

[a] HHunratlon. — "It la imp 
ble to hold that the employer n 
— ■■-- -- generally ; " — 









MouUon, L. J.). Cardiff 

Corp, V. Hall, [1911] 1 K. B, 1009, 
lOSO, 4 BWCC 1S9. 

66. Woodhouae v. Midland H. Co., 
[1914] a K. B, 1014, 7 BWCC 690; 
Stack V. Whlttal, 4S Que. Super, 272. 

B7. Foley v. Detroit Dnited R. Co., 



WlH, 



9 doea. 



ute plainly 



in c 



employee as shall fairly 
represent the proportionate extent of 
the Impairment of his earning capac- 
ity In the employment In which ho 
was working at the time of the acci- 
dent, we tall to see how the ' 



s the 



nploye 



For later caiee, developments and ohaugea In the law see cumulatlv 



-, -, -..ler calling,' This 

in effect Is what the court would 
have to do if it adopted the construc- 
tion (or which the appellant con- 
tends. There la nothing doubtful, 
"bscure. or ambiguous about """ '"~ 
■ ■■ Mallen Lumb 
uuBirlal Commn., lui t> 
..,, ..w, HZ NW 187, LRAlSlfiA 1.,, 
AnnCaaiSieB 397. 

[a] Bamedy !■ for l«glsl«tat«.>^ 
"It may well be that If the legis- 
lature had In mind the concrete case 
with which we are dealing it would 
have provided for aueh a contingency. 
It la not very probable that It was 
Intended to give an employee who 
lost a thumb and Anger of the left 
hand the same compensation that he 
would be entitled to receive had he 
been so maimed that he was totally 
incapacitated from doing any kind of 



ns, same title, page and not 
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measured fay the loas of ability to earn in any suit- 
able employment.'^ 

Suitable employment. Where the statute limits 
the amount of compensation for partial incapacity 
to the difference between the earnings of the em- 
ployee before the accident and the amount which he 
is earning or able to earn in some suitable employ- 
ment after the accident,™ the queation of what is a 
suitable employment is one .of fact.°" The amount 
which the employee is able to earn in a business eon- 
ducted by himself may be considered.^' Where, 
however, the man is working in his own business, 
his earning capacity is measured by his earning 
capacity in case the services rendered to himself 
bad been rendered to someone else, and not by the 
profits in his bosiness.^^ 

[i 82] B. OompenuUon for Disabili^— 1. Lt Gen- 
er&L Under statutes basing compensation on dis- 
ability alone the only difference in the amounts of 
compensation for injuries of tite same character is 
that occasioned by differences in wages earned." 
Compensation for dasabiUty depends on the char- 
acter of the disabiliV considered in itself, and not 
with reference to the character of the particular 
individual." No discrimination is made because of 
the age of the employee," or the character of his 



work,*" or his expectation of life.°^ Disability may 
exist without a present diminution of earning 
power."* Where the employee is -not incapacitated 
at the date of the injury, but becomes so at a later 
date, he is entitled to recover compensation from 
such date until the expiration of the statutory limit 
of the period of compensation.™ The right to an 
order for payment of compensation for disability 
ceases with the death of the ranployee.'"' 

Oanul connection. Incapacity in order to be a 
basis of compensation must be the result of the 
injury,'^ although the injury need not be the ex- 
clusive cause.'' Hence the right to compensation is 
not removed by the fact that without the accident 
the workman would be incapacitated by some super- 
vening infirmity/' The same principle has been 
applied to prevent the termination of compensation 
by the fact that the employee had been imprisoned 
for crime.'* Wliere there has been an intervening 
accident, the question which must be determined is 
the extent to which .incapacity is due to the origi- 
nal injury.'" Incapacity may be the result of an 
injury which does not prevent the employee from 
being able to work but prevents him from getting 
work to do.". Compensation may be continued, 
although incapacity is the result of a mental con- 



. SI,. 



EBHary. The fact th 



118, H2 NW 



BS. CAnmell v. Piatt. 8 BWOC *6«. 



Ite^ Co.; llSiO) l.lK?.?'^Vj! BWCC 



Eyre v. Hought 
Co., IISIO) 1 ICB ___ 

SeOi Houslay v. Hadfletda 



g-BWCG 48T; I 
,_., B BWCC 360: A 
t BWCC 89; Howar 



. nry Docks 
V. Fife Coal 
ore V. Llllle. 
. Wharton, 6 



BWCC e_ . 

[a] Olia&g'B of looftlltr. — An offer 

of employment may be reasonable 
and suitable, althouKh It entails a 
removal of the employee to another 
City. WalHs v. jfcNelee, E BWCC 
44E (removal of carter from Belfast 
to Dublin). 

[b] Brnploymeuu Iialft anitable. — 
(I) Former emplovment held suluble 
for steel fettler although he had lost 
an eye therein. Housley v, Hadflelds, 
8 BWCC 197. (3) Old is 



t boUi 



wlti 



eye. felilott v. Curry, 

[c] StniplOTitLeiita n •. 

— (1) Old employment it 

and shunter in a mine where flngers 
were stlfTened and useless, DlnnTne- 
ton Man Coal Co. v. Bruins, G BWCC 
367. (21 Old employment of tool- 

unauj table because of inability 






Penm 



mlth's Dry 



. B. S95, 3 BWCC 2SS. 

ei. Nornmn v. Walder, [19041 2 

K. B 27, 6 WCC 124 (under act of 

1897); Duberley v. Mace, C BWCC 82 

(bo Id Ins that compensation misht be 



mgaged 
ins ia 1 



n. Paterson v. Moore, 
E41, [1910] S. C. 29. 

63. Bateman Mfg. Co. v. , 
N. J. L. 40a, 8ft A 978. 

-- - lan Mfg. Co. \ 



3 between the 



,- then have 



_rt)] Probable satnral Inoapaaltjr. — 

"The flndlnff by the board Ihat the 



.pacltated for work .. _. 

rs. B9 a result of such physical 
knesB, independently of hie in- 
', does not bar him from compen- 
t If hl9 Incapacit]' 



--- —.'B. 

N. J. L. 409, 89 A »T9. 

ee. Bateman Mfg. 

N. J. L. 409, 83 A 979. 



MfK. Co. V. Smith, 85 



Co. 1 



Smith, SS 



67. Bateman Mfg. Co. v. Smith. 86 

N, J. L. 409, 89 A 919. 

68, Burbage v, Lee, 87 N. J. L. 
as, 91 A 859; Freeland v. Macfarlane, 
37 He, L. Rep, EBB; Peteraon v. Garth 
Co., 24 Que. K. B. 165; Larlvlere v. 
Girnuard, 24 Que. K. B. 154, 24 Dom 
LR 632. 

[a] "The term 'dlsablUtr' is not 
reetrlcted to such disability aa im- 
pairs present earning power at the 



1 which 



detracts fro.. 

the body or Its members In tne ordi- 
nary pursuits of life." BurhaRe v. 
Lee, 87 N. J. L. 36, 38, 93 A 869. 

KaaaMlty of Olmiantion of •ftrslsga 
to anppoTt ftward see Infra I 8S. 

es. Carlson v. Avery Co., 196 111. 



whether. If dur 



stated number of weeks and his d^ 
had occurred before the explratio 
that period, the rlgiht thus ad] 



of 



Lnat periuo, I 

cated would t .. 

whether the payrfients must be con- 
tinued until the end of the appointed 
time for the benefit of hia dependents, 
is not raiaad here, and of course has 



.06; Clark v. Taylor, 7 
DTn.L »(i, 84 L.. J. P. C. 14 (rev 7 
BWCC 866, [1914] S. C. 432]; WTieeler 
V. Dawson, S BWCC 64B; Westcott. 
etc.. Lines V. Price, 6 BWCC 430; 

HlchbridKe Urban DIsL 



cclden 



but t 



1 accident cannot < be thi 

award. Holt V. Yates, : 

(2) Inability due U 

which might be over 

lasonable eRort will no 



WCC 22. (3) PrcdisR 



iitlDt 



attack and 

noHitlon. , . __ .. _ 
6 BWCC 876. 



Ilery Co., 6 
N, S. 624. 



naturaf predis- 
BiTrnmally Col- 



Ineapaclty wi 

■" Clark, 7 BWCC 871 

" 'eg«e V. Nixon's 

. — G21; Paton v. 

BWCC ,SB2i__ Hugglni 



BWCC 8B6]; 



St. e BWCC BO: 



tipper Forest! 
u. V. Grey, 8 BWCC 
ncapaci ty was not 



flue to unskillful 

son V. Ford, 8 BWCC 429, 

aamot* and proxtntat* oosae- 
qtunoea of liijiir7 see supra I] 60-62. 
73. Harwood v, Wyken Colliery 
Co., [19iaj 2 K. B. 1B8, 6 BWCC 22B; 
Clark V. Taylor. 7 BWCC 871, 84 h. 
J. P, C. 14 [rev 7 BWCC 8B6, (1914] 
S. C. 4321. 

Wyken Colliery 
. 168, 6 BWCC 326; 
luKhes, 8 WCC 116. 

[1918] 3 

ntra Clay- 



compensation bad been ordered for a I the obtaining oi employment). 
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dition" or is due to the nravoufl effects produced by 
the accident," as in the case of neuroBtheDia induc- 
ing an honest belief on the part of the workman that 
he is unable to work;" but the fsar of a second 
injury causing an employee to refuse to resume 
work cannot be regarded as incapacity."' Compen- 
sation will be terminated where incapacity is due 
to want of proper exercise and not to accident.*' 
But an employee may be entitled to an award, 
although he might have put himself in a condition 
to resume his old employment by enga^ng tem- 
porarily in light work, where he has been unable to 
find such work."^ Althou^ the employee has re- 
covered from an industrial disease, he may be inca- 
pacitated from resuming hie employment by the 
likelihood of its recurrence.™ Where the employer 
has shown the employee to be fully recovered from 
a disease compensable under the act, the burden is 
on the employee to establish the likelihood of its 
recurrence." 

ProTionaly ImpalrMl conditian.^ Incapacity may 
be regarded as the result of an injury to a man 
physically impaired, although the injury would not 
have incapacitated a man who was physically 
Bound.^' Obviously, incapacity which consists of the 
accentuation of a previously impaired condition may 
be regarded as a result of the accident.*' A dis- 
eased condition of the employee previous to the 
injury, which retards hia recovery and lengthens 
the period of disability, will not justify a discon- 
tinuance of compensation so long as the incapacity 
results from the injury.** 

Temporary and permoneirt disabill^. Under 
some statutes, where an injury occasions both a tem- 
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S8. Garnant Anthracite ColllerleH 
V. Reea, E BWCC 834. 

B4. Darroll v. GlaSKOW Iron. eto„ 
Co., 6 BWCC 354, I1913J " " """ 

SB. ftMrnHlaK la total 
see infra ) 84. 

se. I.ee V. Bain], 1 BWCC 34. 

8T. Martin V. Burnett, 3 BWCC 



1 luoi^aol^ 



1 Wood Dish Co. 



MaaiarKkl v. Ohl, 88 N. 
«sa, S3 A 110; NltJ 
County Ct. -- -• ■ 



J. L,. 



HlllB 

{Mich.) IBS NW Z14. 

— — ■ - ■ -|h, gg pj ^ 

_ ... . . N.' J." X'.' 24i; g'e A 4SB. 

(a| UlnBtrattoiL, — Witere the nngers 
ui' a servant were crushed and some 
of them amputated, and such injuries 
produced a temporary disability 

tartly due to an Infection preventing 
Is going to work, damages were 
properly allowed both under clause 
"B" (P I. [ISin 9 3 par 11). con- 
lorary dlaabllity, and un- 
c" providing for dlsabil- 

ty, even though the dam- 

ider clause "b" relating 



Ity partial 



N. J. L. 24S. 86 A 4311, 

SO. Birmingham V, Lehigh, etc.. 
Coal Co., <N. J. Sup.) 9B A 342. 343 
(where the court said: "There was 
Injurious error In awarding for a 
total of 4[>0 weekB. It would appear 



porary and a permanent disability, a recovery may 
be had for both." Where such an award is made, 
it is error to allow for an injury as temporary, when 
it has healed as much as it ever will heal.^ Tem- 
porary, as dtHtingnished from permanent, disability 
is a condition that exists nntil the injured workman 
is as far restored as the permanent character of 
the injuries will permit." 

EurciM of discratioa. Where the amount of 
compensation is required not to exceed a certain 
percMitage of the employee's average earnings, the 
arbitrator or the court should not adopt a fixed 
nile but should determine the amount in each case 
according to its circumstaneea.*' 

[{ 83] 2. Totid Disability or Incapacity— a. la 
Q^eraL A finding of total incapacity for work 
may be sustained, although the claimant has been 
able to obtain some employment,*' or although he 
has mode no effort to obtain employment, or 
altboivh his former employer has offered him lig^t 
work." Permanent total disability when not de- 
fined by the statute must d^nd on the circum- 
stances of each particular cfH*.*" Where the evi- 
dence justifies a finding of total incapacity, the com- 
pensation whi<^ the employee m^bt be entitled to 
for partial incapacity need not be considered.'^ 

[$ 84] b. PrevioQB Physical Impairment. Where, 
by reason of a previously impaired physical con- 
dition of the employee, on accident results in his 
total incapacity, an award of compensation for total 
incapacity is permitted under some of the authori- 
ties, although a normal employee would have been 
only partially incapacitated" By other authorities 

Id SL Louis County Dlst, Ct, 139 H 



foreflnger _ . ._ 

llttla finger of the left hand. ... , 
Septlmo, 319 Masa 430, iOT NEl G3, 

M. In re Septlmo, 319 Mass. 43*, 
107 NE 83. Compare Bruce v. Taylor, 
(Mich.) IBS NW 1B3 (where the 
I award was sustained, although tb« 
court was of the opinion that partial 
Incapacity only tnlght well hav* b«en 

-' Barron v. Blair, S BWCC BOl. 
__. State V. Blue Blarth County 
DIat. Ct^ (Minn.) 1S8 NW 700, 

- - riUadnus^-^The loss of the 
I Bight of the right eyewlth Bvs 



B. The temporary disability to be i 

jidered in such an Instance Is the 

physical state of tbe patient until the 



1 vlsl< 



,. normal , 

:o about one-third of the ; 
in by the use of glasses. 



In- 



mplre S. 
4%,8B A 



s for life." ■V 
etc., Co., 8T I 



J. L. 



_._ , IBS NW 7O0. 

97. In re Septlmo. 219 Mass. ' 
07 NE G3; Bruce v. Taylor. (Mlc 
'" NW 1.-- 



384, 1 W<;c 118 [aft . __ _. 

318, S WCC 130]; SneH v, Bristol, 
[1914] 2 K. B. 391, 7 BWCC 338. 

»a. In re Septlmo, 319 Mass, 430, 
107 NE 63; Hanley v. Union Stock- 
yards CoT, (Nebr.) IBS NW 989. 

BlUtTatloa.— A finding by the 



0B. 



inler. 



Emporium 
Forestry Co., 1B3 NTS 334. 

[a] m«aaaa for rnl*. — "The em- 
ploys, when he entered the service of 
the subscriber, had that degree of 
capacity which enabled him (o do the 



Ich he 



at wages only Blighlly 
ose obtained before t^- 
Septimo, 319 Maas. 43 

total dlaaUIltr a 



107 NE 63. 

[b) naatw 

■natainsd. — WTii 

ntoyed at the time of the hearing, ai 
there la no evidence to show that h 
earning ability is Impaired. State 
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a contrary view is taken,"* and, in some of the rtat- 
utes, express provieion is made to protect the em- 
ployer from liability for injuries received by an 
employee before entering his service.' 

[i 85] 3. Partial Dieabillty or Incapacity — a. In 
Qflneral. By Borne courts it has been held that there 
cannot, at least except for particularly scheduled 
injuries, be compensation for even partial incapacity 
for woi^ where there has been no loss of earning 
cspaoity,' even though permanent physical injury 
has been suffered.* Where the statute provides tb&t 
the awud in case of a partial incapaeity shall not 
exceed the difference between the amount of the 
average weekly eamuigs of the employee before 
and after the accident,* it is obvious that there can 
be no award of compensation where the employee's 
earnings have not decreased.'' Under other statutes 
it has been held that there may be compensation for 
disability, although there is no immediate impair- 



&nd It givte no indication that the 
Legislature Intended any such dlvl- 
Hion. TbB total capacity of this em- 

E\oyt was not so arreat as It would 
ave been If he bad bad two Bound 
eyes. His total capacity was thus 
only a pari of that of the normal 
man. But that capacity, which was 
all he had. has been transformei) into 
a total Incapacity by reason of the 

Injury. That result hi '- ' '- 

entirely tl ■ -■ ■ 

792, 7»J. 

fbl mutraUosB,— (1) An em- 
ployee who, before ontarlnc the serv- 
ice, had lost one eye, and who there- 
arter. from an injury in the oourae of 
his employment, lost the slsht of his 
remaining eye, was enlltled to com- 
pensation for a "total Incapacity for 



ment of earnings,* if the employee's phy^cal efB- 
ciency has been substantially impaired.' Where 
compensation awarded for incapacity is limited by 
a percentage of the wages of the employee, it is 
not limited by such a percentage of the difference 
between the earning capacity of the employee before 
and after the injury.^ Where the statute bases the 
amount of compensation for partial disability on the 
difference in earnings of the workman before and 
after the accident, it is of course erroneous to base 
an award on the employee's prior eamings without 
considering his future earning capacity.' In any 
event, it would appear that the fact that, after the 
injury the employee had been taken back as soon 
as he was able to work, and continued in his em- 
ployment by his former employer, is inconclusive 
as against impairment of his earning capacity.'" 
Under the view that recovery cannot be had for 
total disability where the employee's condition is 



one hand, and who lost thi 

the result of an accident in his em- 

lor "total disability under the work- 
men's compensation law (Consol. L. 
c 87) I IB subd 1 which provides that 

total disabilily in the abi 



Q the . 



and li 



t lira 



Ited to the compensation for partial 
disability under subd 3 of that see- 
Hon which enumerates the loss of 
one hand as a partial disability, since 
hiB compensation js llxed on the basiF 



tlon 



t the fi 



t tha 



. . Buffered , 

disability shall not preclude him from 
compenBatlon for a later injury, but 
that In fctermlnlns such compenBa- 
tion the average weekly wage shall 
be the same, which will reasonably 
represent his earning capacity at the 
time of his later Injury. Schwab v. 
Emporium Forestry Co., 1B3 NYS 231. 

«. Winn V. Adjustable Table Co.. 
(Mich.) 1B9 NW 37a: Weaver v. Mai- 
well Motor Co.. 186 Mich. 588, 16! NW 
93, L.nA1916I! 1B16. 

(a] XUnstntlou. — The claimant 
had In a tirevlous accident loet one 
eye. Thereafter he lost his remain- 
ing eye. It waa held that the Injury 
could not be considered bb a total dis- 
ability, and Ihat he was entitled only 
to one half of his weekly wages for 

one hundred weeks. "" "-- 

well Motor Co^ 18fl M 
993. L.RA1916B 137B, 

rb] Dlsonsaion of ml*. — "Ii the 
Instant case the loss of the first eye 
was a partial disability for which. If 
our workmen's compensation law had 
been in existence, the then employer 
would have been' liable, and tor wbiob 



entirely attributed to the last acci- 
dent. It follows that the compensa- 
tion should be based upon partial In- 
capacity; and It Is so ordered." 
Weaver v. Maxwell Motor Co., IBS 
Mich. GS8, G92, 1E2 NW ISI, 
LRA191BB 1276. 

1. See BCatntory provisions; and 
Btate v. Case County Dlst. Ct., 129 
Minn. 166, 161 NW BIO. 

[a] Airplloatloi of atatuM. — Prior 
to the tfme the relator entered the 
respondent's service he had lost the 



Ing during ._ 

ployment, the Bight of his other eye, 
thus rendering him totally blind. It 
Is held that, under I 16 of the com- 

flable for a_ p'ermanent partial dlsa- 



llty only, for that wi 
the Injury which the employee sui- 
fered while in his .service. State v, 
Cass County Dist. Ct., 129 Minn. 16«. 
161 NW 916. 

9. Cllne V. Studebaker Corp-, 
(MIch.)_ 166 NW 619; HIrschkorn v. 
Flege Desk Co., 184 Mich. 8J9, IBO 
NW BBl; Weber v. American Silk 
Spinning Co., (R. 1.) 9S A 601; In- 
ternational Harvester Co. v. State 
Industrial Commn^ 167 Wis. 167, 169, 
147 NW 6S, Anndasl916B 8S0; Hill 
v. Ocean Coal Co., 3 BWCC 29. See 
Binns V. Kearley, 8 BWCC 60g 
(where evidence was held not to 
Justify award), 

"Unless the earning capacity of 
the claimant In the employment In 



rhtch h 
.■as inju. 



'"P*^" 



t the 



1 has t>een Impaired, there 



Uj' niiUtTatloiu^-The Michigan 
Workmen'sCompensatlon Act (Pub. 



whose eye was permanently Injured 

permanent Impairment of vision, 
rthen Ihe Injury which did not de- 
stroy the eye or tbe vision did not 



Che elements of oamBKe would con- 
sist of present loss of wages, prob- 
able future loss of wages, pain and 
suffering, and temporary or perma- 
nent disability, which loss Che jnry 
ffoald be at liberty to assess quite 
independently of the fact that the 
plalntliT was earning the same wages. 
except so far as that fact which 
might be evidential with regard id 
the extent of the disability."' Do 
Zengr Standard Co. v, Fressey, 86 N. 
J. L,. 469. 470. 92 A 17* 

Deolaratloii of Uablll^ or anapML- 
merr awu« see Infra I 16i, 

t: Burbage v. Lee, B7 N. J, L, S6, 
93 A 869. 

B, Geary v. Dixon, 4 F. (Ct, Bess.) 
1148; Corbet v. Rlasgow Iron, etc., 
i,'o„ 40 Sc. L, Rep, 601; Parker v. 
*' " ' Rep. 663; Jonea v. 



vester Co. v. State Industrial Commn., 
167 WlB. 167. 147 NW SS, AnnCas 
1916B 330: Coryv. Hughes, [1911] 2 
" " -" 4 BWCC Z9I; Chandler v 



has V. CabIs Co., 190 111. A. 286; 

son V. Hunslel Engine Co., 8 
BWCC 6,84, 113 L, T. Rep. N, S. fl<0 
(where the employee was offered his 
old woTb and waBes>i Qreat North of 
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due in part to a previons accident,'^ it is held ss a 
necessary conseqaence that there is no basis for an 
award for partial disibility except as the scbedale 
of the aet may provide compeiisation for the spe- 
cifle injury causing the final disability since it is 
impossible to determine the amount." 

[{86] b. Lninp Sum Awards." Where the 
statnte prescribea that in cose of permanent partial 
disability the award shall be in a lump sum not 
to exceed a fixed amount, and in the proywrtion to 
vhich the extent of disability shall bear to an 
injury specified as the maximum partial disability, 
the amount of the award subject to such limitations 
is discretionary with the administrative offlcers.'* 

[i S7] c. Fercsntage Allowances. Under some 
statutes the allowancea for permanent partial dis- 
ability are based on a percentage of the weekly 
eamii^ based on the percentage of disability to 
total disability.'* Under such a statute, an award 
may be made for a percentage of disability leas than 
the lowest percentage apecincally stated." 

[i 88] 4. SchodQled Injniies— a. In OonnaL The 
compensation acts ordinarily contain a schedule of 
specific injuries to which attach specific awards of 
compensation," and any award of compensation as 
to an injury included in the schedule is limited and 
determined thereby.** In this connection it should 
be noted that the proviaion of the statute for a mini- 
mum weekly award may in a particular case render 
the award for a minor injury the same as would 
hare been the award for a greater injury according 
to the schedule, where the number of weeks is fixed 
by the statute, and only the amount is subject to 
variation.'* Where injury to one part of the body 
causes the loss of the use of another part, compen- 
sation may be based on the loss of such use." A 
schedule providing that disability shall be deemed 
to exist for specified perio*ds in ease of particular 



injuries does not contemplate that an award shall 
be made for the specific injury to commence after 
the termination of payments for total disability.'' 

,''} 89] b. Sevaral Injnrles. Where there are 
several independent injuries, for each of which 
there is a scheduled amount of comifensation, an 
award i^ay be made for each," as where there are 
distinet injuries to more than one finger." But, 
where the award is based on disability, it has been 
held that, where the full compensation for tem- 
porary total disability has been made for one in- 
jury, an additional award cannot be made for 
another injury," not, at any rate, until the expira- 
tion of the period for which the first award is 
made.*" Compensation for en injury made up of 
several other injuries, to each of which. a specific 
award of compensation is allotted by the statute, 
should be based on the scheduled compensation for 
the greater injury and not on the awards for its 
component parts." For example, where the statute 
provides for compensation for the loss of an arm 
and for the loss of a hand, and provides further 
that amputatiou between the elbow and the wrist 
shall be considered equivalent to the loss of a hand, 
and that permanent loss of the use of a member 
shall be equivalent to the loss of the member, an 
award for injuries to the forearm and the hand 
should he baaed on the award for the loss of a 
hand;" and an analogous holding has been made 
with T^ard to an injury to an ankle," the award 
being baaed on the loss of a foot.^ Likewise where 
the loss of several fingers creates a condition 
amounting to the loss of the use of the band, an 
award may be made for the injury to the hand." 

[i 90] c. Froportionata Awards. The statutes 
ordinarily prescribe that, for injuries not sched- 
aled, awards shall be proportionate to those sched- 



[k] JtMwon for mla "If 

emplorment relieved the defei 
of liability p then luiy employer utii 
eacape llablllt]' for competisatloD by 
retafnlnr "— '-' -• '— ' -— ' 



o ae cood work ntter 
...1 .. j^^ ^^_ 



__._loy( 

icas. although hi 
not Da able to da ae cood wr 
the Injury as he did before, 
Jured employs may not wish to 
tlnue to work (or the one In wnose 
employ he wu Injured, and because 
of hia Injury he cannot obtain as 
Kood wsgen In another place. The in- 
jured employe baa a right to com- 
panaatton for hia Injury. It does not 
matter that hla employer continues to 
accept hla aervlcee and pay him reg-- 
nlar waRee, unleaa that employment 
eontlnuea for the entire period (or 
which compenaatlon ml-'' "" • 
lowed. The aot fixed I 



Gall^ vi Peiit BroB. Mfj, Co., (Kan.) 
1ET P 411. 

II. See aupra I S*. 



1^ See statutory provlalona. 
le. Maeaachu setts Bond In r, eto., 
Co. V. PlllBbury, ITO Cal. 4(7. IGl P 



.. 481, BS A 143- Bate- 



vided by HChedute amounts only to 
permanent partial disability. Slnnea 
V. Dac^ett, SO Wash. ST3, 142 P &. 

19. ilailarskl v. Ohl, 86 N. J. L, 
S92, B3 A 110; James A, Bannister 
Co. V. Krlger, S4 N. J. L. 3D, 8G A 
1027. 

tRi ninatrfttion. — When under the 
edule fifty per cent of the dally 
wases for thirty weeks Is flxed as 
this compensation for the loss of a 
second flnser and' for the loss of the 
flrst phalange of a second dnser, the 
compenaation Is one half of that 
amount, and an award of five dollars 
a week — the minimum amount — for 
thirty weeka la proper when thi 



aee Infra (BO. 

ao. In re Burns, 118 Uaaa. S, lOG 
NE SOI, AnnCaelSlSA 7B7. 

[a] niutratloB Where an In- 
Jury to the spine caused the loaa of 
the use of both tega, compensation 

capacity of the legs. In re Burns, 
2li Mass. 8. lOi tiE «01, AnnCaa 
;91BA 787. 

[b] ObjaoUoBB to holdlnr oonald- 
arad. — "It haa been susgested that 
an Injury to a hlcher part of the 
spinal cord or to the brain Itself 
mifht result In a. total paralysis of 
all the bodily organs ana so lead to 
a quadrupling of the additional com- 
pensation. But we doubt if that 
would be so. The Injuries apeclfled In 
clause (a) of St. 1918, c. 896, t 1. 
once compensated for. It la by no 
means certain that anything more 
Goutd be allowed. It at least could 
be plausibly contended that every- 
thing else would have been Included; 
that the provisions of clauses (b), 



I specified. 



: nothing addl- 
rovlded ^or in- 
rlty^ and that 



31. LImron v. Blair, 181 HIcta. 78, 

147 NW 64B. 

■a. In re Heley, S19 Mass. 118, 
IDS NE GII9, 

B3. Mazlarsld v. Ohl, 86 N. J. L, 
S92, 98 A IID; Gearge W. Helme Co. 
--. Middlesex Co. PI., 84 N. .* ' '" 

". ..."_iburg V. Emr'- 

, Co., 168 App, Dlv, 6ll 



I, 91. I&l i 

m,. otate V. C 

Ct„ 129 Minn. 91, IBl 1, ., 

"If there were no Injuries except 
to the hand and forearm, we think 
the court should have awarded com- 
pensation based upon a percentage of 
total disability to the hand. If there 
. injufir- — •>.. 



the elbov 



the < 



to separate these 
'0 the hand, but 



u-ded com pen sa- 

;y D. 

NW 630. 

as. Raklec v. Delaware, etc,, R. 
Co,, (N. J. Sup.) 88 A 958. 

28. Rockwell v, L«wls, 154 NTS 

[al Kaason for rtde. — "The hand 
consists of the palm and the thumb 
and flngera, and tt U not dlfRcult to 
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^p•c•anAnat•J 



tjuimber. 



§5 90-93] 



WORKMEN'S COMPEKSATIOJi ACTS 



ICJ.] 97 



tiled,"* and in snch ease an award for a less injiir; 
shoald not equal that for a epeetfle aohedoled in- 
jnry." Where, after enumerating apeeifle injuries, 
the statute provides for proportionate compensation 
for injuries in all other cases " in this class," the 
provision cannot be held to include an impairment 
ooeasioned by an injury different from those named 
in the Bchedule.^ Where because of the fact that 
a fnrther reduction of the amount of the weekly 
payment would bring it below the minimum fixed 
by the etatute, the award eannot be made propor- 
tionate by a variation in ench amount, the result 
may be reached in the absence of statutory pro- 
hibition by a variation in the number of weeks for 
which payment is to be made." Where there is a 
specific provision for the loss of an eye and for the 
loss of both eyes, an award for partial impairment 
of both eyes should be fixed from the latter pro- 
vision, anf not by taking the sum of the awards 
for partial impairment of each eye separately 
considered.** 
underatana how In many Instancea 



Index, m 



ifilrd flngerB, and 

1 flnnr la atlft and practicall]' 

uselasa. Such a band aa {hat la ob- 
vIouBly permanently useless, as much 
BO, practically, as tbouKh It were am- 
putated at the wrist, and no Kcod rea- 
son BUBKssts Itself why the compen- 
sation provided for a hand perma- 
nently ueelaBS should ~"' "" " --•' 

where 

Is tost, and where the use of the 
hand may be seriously impaired for 
doins many kinds of labor." Rock- 
well V. Lewie. 1E4 NYS H9I. 834. 



'l.' at, 



•0 A ..,, — .. 
Industrial Gomi 
NW gee. 

SI. Blackford v. Green, 87 N. J. 
I,. ZH. »4 A 401: Barbour Flut Spin- 
nioK Co, V. Hagerty. 8G N. J. L. 407, 
89 A 919; O'Connell v. Slmms Mag- 
neto Co., SS N. J. U €4, S9 A 9!Z. 

[a] ZUutraUona.— (1) An sward 
Of compensation equal to that Qied 



for tl 



< loss 



the case of a. partial Injury to the 
motion of the arm. Barbour FlMC 
Bplnnlnc Co. v. HaKerly. 86 N. J. L. 
407, 89 A 919. {2) Where a work- 
men's forearm and hand were Im- 
paired by an accident to the extent of 
•eventy-nve per cent, and his upper 
arm to the eitent of eight per cent, 
an award of eeven^-flve per cent of 

was not necessarily IncouEruous with 
the statutory provfeion making ampu- 
tation between the elbow and the 
Suivalent to the loss of a hand 
llackford v. Oreen, ST N. J. 



I.. tSB, 94 A 401. 

83, Northwestern Fuel Co. v, tn- 
dUBtrial Commn.. ISl Wis. 4tO, lit 






eompensation lor total niinoneHH oi 
one eye. the physical organ Itself 
being retained, compensation under 
the relative injury provlaloo of the 
atatuto wao properly awarded, where 
there la partial blindness of the eye, 
the physical organ being retained. 
Sloughton Wagon Co. v. Myre. 188 
Wis. 182, 157 NW S12, (2) A par- 
tial and permanent Impairment of 
the strength -* - -"^ - -- 



of Injuries r 



within 



) the physical 



■Ing to th 
... Nbrthwe . 
rial Commn., 161 Wli 
IB*. But see Stoughtc 



1S4, 167 NW 622 (where It i 
"ills relative injury clause I: 
W. O. A. 4 



[i 91] d. Ooncomnt Amrdi. Where there are 
several specific injuries for which awards are justi- 
fied, the awards do not ran concurrently.** 

li 92] e. Lou of Hflmber. Where a schedule 
provides compensation for the loss of a limb or 
other part of the body, it has been construed to 
require actual physical severance,** and this is of 
course true where the statutory phrase is " losa 
by Boraranee, " *' Under other views, howeve^ 
there may be a " loss " without a "severance."" 
A provision for compensation in oase of loss of a 
certain part of the body is applicable where sub- 
stantially all of such a part ha^ been lost.** Par- 
tial loss of eyesight is not included by a schedule 
providing for the case of loss of an eye.*** 

[i 83] f. Licapadty for Use. Where the mem- 
ber is rendered permanently incapable of use, com- 
pensation under some statutes is to be awarded as 
in the case of loss." Such a statute is to be rea- 
sonably oonstrued," and the question of loss of use 
is not to be determined merely by the particular 



supra 188. 

aa. Vlsbney v. Bmpire Steel, etc.. 
Co., 87 N. J. £. 481, 96 A 143. 

as. Oeorse W. Helme Co. v. Mid- 
dlesex C. PI.. 84 N. J. L. E8t, ST A 72. 

?aj BeaaoDs tor mla.— (1) "The 
fallaCT consists in regarding these 
statutory awards for pemuuient In- 
Jury as payments for the employe's 
time as though the disability were 
temporary only, whereas they ars In 
— ii... _ _...,.. -aethod of ascer- 



iJninK the damages by ■ speclfled 

lultlple of the weekly wage, -"■'- 

ormaily in weekly installm 



iresent value if i 



muted to a lump sum." Oeorge ... 
Helme Co. ». MIddleeex C. PU S4 N. 
J. L. 681, B33, 87 A 72. (2) '"The act 
was not intended els a source of profit 
to the employ^, or as a means or pun- 
ishment of the employer, who in 
many caees ie wholly free from any 
fault In connection with the accident. 
If concurring awards may be al- 
lowed, It la easy to see how that 
practice may be carried to such an 
— . — . -. ._ w very burdensome 



nfort 



the employ 

,..,_, .o a oonsltlerable extent 

render nugatory the beneOcent pur- 
lone of the statute." Fredenburg t. 
Empire United H. Co.. 1B4 NTS ISI, 

P'orgmg 

Industrial Commn., 
■ "W 868. 

__-_<erIcan 811k 8^ln> 
) 96 A e03. 
- "lith Uetal Bed 
•" NYS 



■"Si 



„ 171 / 



1. Dl' 



..- , .. West Side Storan 

Warehouse Co., 171 App. Dl*-. 160 
mem, 155 NYS Bll mem: Pelnman v. 
Albert Mfg. Co., 170 App. Dlv. 147, 
166 NTS B09. 

[a1 atUtealnf of Horn. — Work- 
men's compensation act (Consol. L,. c 
G7) } 16 eubd S, Dxes two thirds of 
twenty-Ove weeks' salary a8_ the full 






a third 



n all o 



r cent of tbe dlHersnoe 



Swssres BJid Ills wase earnloK 
y thereafter, payable durlnc 
the continuance of such partial dis- 
ability. Plaintiff suffered an accident 
naoessltaUns: amputation of the third 

i" " " 



vGoogle 



98 [C. J.] 
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work in which the individnal was engaged when 
injured." 

[f 94] 6. Witiiinigiiig Injury; SniKical Operation. 
Tlie question of whether a result due to failure of 
the employee to avail himself of proper medical 
or smvical treatment ma; be said to flow from 
the pnmary injur; has already been considered." 
Apart from this, in determining the amount of com- 
pensation, a condition cannot be taken as a basie 
which may readily be alleviated,*' as by a safe and 
not extraordinarily painful surgical operation which 



__.. a tochnleal, 

a the otber hand ho free and liberal 
I right which thi 



them Bel 



naa^M 



„ t fairly Import." In 

__ , iZl Mass. S4, 108 NE 

lOIZ. 

[a] Ulnrtntlan*.— (I) Applicant's 
hand "was cut acroaa and most of the 
Qezor tendons were severed. Those In 
the thumb were cut. A physician tes- 
tified that the hand was permanently 
disabled. Thr, hnorrt WBH not re- 



mlght 



nlaht be 
land, and I 



'hlch 



o say that aome 
led on the thumb 

• • not hurt 



this ' 



But 






much better than — ,. . .. . 
WA find no evidence that even with 
_-. appliance there would be 

, .aal ability to use the hand. 

Certainly It could be found that the 
normal use of the hand was wholly 
> that the hand waa 'so 



I, the ability 



. _ the hand to 

pf a Bmall_ amount of 



motion In the thi 

with the middle, rlne and little fm- 

Ber paralysed and — ^"- -- ■ ■ — 

once of the clrcula . 

Kree that the hand eoea 

neKilglblo. "-^ - 

Inflnltaly E 

KSirded If we are to prevent the 

technical Impairment of a humane 

S revision of law." In re Flocohor, 
11 Mass. E4, GG, 108 NB 1032. (3) 
"Obviously the Legislature contem- 
plated that there would be CBses In 
which the lose of a large portion of 
the dngerH and thumb would produce 
k 'permanent loss of the use of the 

I clearly such a one. The 

n provided for the loss 

of an Index finger, standing alone. 
may be adequate for that loss; but 
If the Indei finger and the two next 
flngara are destroyed— are lost— and 
the fourth Hngei ' " ' i — .... 






of the 



B made for the separate 



providing that, In c 
thumb, nnger. or t 



awarded as If 



Injured phalange, 
Ethler. 217 



Mass. Ell, lOS NE 3T0. 

M. Rockwell V. Lewis. 164 NTS 
893. 8S4 (where the court said: "We 
An •nni >.onn.n>iie the theory that the 
B Of the hand Is 



engaged; the act 



offers a reasonable prospect of relief;*" but the 
employee is not to be compelled to submit to a dan- 
gerous operation.*^ 'Notwithstanding the posaibiUty 
of a subsequent amelioration of the injui? by an 
operation to which the employee is not required to 
submit, the court should, in awarding compenaa- 
tioD, make the award in accordance with the fa«ta 
as they exist at the time of the award. *^ Refusal 
of the employee to undergo a reasonable surgical 
operation may be urged by an application to review 
or terminate compensation." 

to an operation is unreasonable." 
McNally v. Hudson, etc.. R. Co.. 8T 
N. J. L. 4G5, 4ST. 96 A 122. To same 
effect Feldman v. Braunsteln, 87 
N. J. L. 20, 93 A 679. 



hether It Is useless for any kind 
of work to which the claimant may 
be adapted, _^We have no douht, how- 



everyday work 



lebaker Corp., 




employed or from the nature of the 
propoaed operation, It Is the clalm- 
ant'fl duty to submit If It fairly and 
reasonably appears that the result of 
such operation will be a real and 
substantial physical rain." In re 
Floccher, 221 Mass. 64, ri, 108 NE 

[al "Wa tUsk the stmad mla on 

the subject to be as stated by Lord 
McLaren, In Donnelly v. Balrd, 1 
BWCC 9G, 4& Be. L. Rep. 894. 
which Is as fallows; 'In view 
of the great diversity of cases 
rslBlns this question, I can see no 
general principle except this, that If 
the operation Is not attended with 
danger to life and health, or extraor- 
dinary suffering, and If, according to 
the best medical or surgical opinion, 
the operation offers a reasonable 
prospect of restoration or relief from 
the Incapacity from which the work- 
man Is suffering, then he must either 
submit to the operation or release 
his employers from the obligation to 
maintain him.' " McNaliy v. Hudson, 
etc.. R, Co., 87 N. J. L. 466, 468. 96 
A 122. 

Sb] rotm Of order. — "The triai 
ge. havl-- ' ' '- ' *--" "■- ■ 

the injury f 

suffered wsi. 

should have allowed compensation ._ 
that basis, with leave to the defend- 
ant below to apply to the court for 
a modification of the order. If It was 
made subsequently to appear that 
the prosecutor refused unreasonably 
lo submit to an operation. Such a 
course would very properly place the 
burden of proof on the party assert- 
ing that an operation to which a rea- 
sonable man would submit would 
probably effet* - --' "- ■ "- - 



found as a faot that 
which the prosecutor 
■ 'n Its nature, 



refusal of the 



lubmK 



s paralyzed, and there Is 'In- 
ce of the circulation, so that 
a hand that goea to steep.' 
iratlon proposed Is to place 

under ether, In a right angle 
n have the arm set. This 

' L e'how permanently__lm- 

.... it"we'il r.._, „„ 
a that It would be unreason- 

a put the claimant at least to 

tl iomfort attending an opera- 

tU.. — result of which would be the 
probability of a shoulder 'stretched 
out' and of muscles 'used up,' and 
In addition doubt as to the time 
within which some uncertain and In- 
determinate degree of benefit reason- 
ably might be expected." In re 
Floccher, 221 Mass. 64, 66, 108 NE 
I03i. 
47. 

[a] ObMioa of Jatal r*avlt>- ... 
the present case, the proof before the 
court was that out of twenty -three 
thousand operations only about 
forty -eight have been unsuccessful 
or resulted In death. The consensus 
of opinion of the medical witnesses 
Is that the operation is a major one 
accompanied with some peril to life. 
Although the peril to life seems to 
bo very sllirht, forty-eight chances 

r - — .le a rlsS 

of death, however Blight that may 
be, in order that the pecuniary obli- 
gation created by the law In his 
favor against his employer may be 



4S. FeldmL.- .. _- 
N, J. L. 20, 93 A 679. 
lal 



teln. 87 

, who 

ved an Injury to his eye. which 

would permanently destroy the sij(ht 
unlesB he submitted to an operation, 
should be awarded compensation 
under the workmen's compensation 
act <P. L. p 134) for loss of an eys, 
which Is pay for one hundred weeks, 
and not for temporary disability not 
to exceed three hundred weeks. Feld- 
man V. Braunsteln, B7 N. J. L. BO, 93 
A 679. 

4S. Krlclnovlch v. American Car, 
etc., Co., (Mich.) 1E9 NW 362; O'Neill 
V. Ropner, 2 BWCC 334. 

[a} BttrAvB Is on na.Tfloj»x. — (1) 
To show that operation would ac- 
complish purpose. Marshall v. Orient 
Steam Nav, Co.. [1910] 1 K. B. 7», 
3 BWCC 16. (!) To show that rs- 
fueal IB unreasonable. Marshall v. 
Orient Steam Nav. Co., [19J0] 1 K. 
B. 79. 3 BWCC IB: Molamphy v. 
Sheridan. 7 BWrr SB7; Hays WTiart 
V. Brown, 3 BWCC 84. (3) UnlesB 
there Is evidence that the under- 

Kolng of an operation will tend to 
issen the amount of compensaOon 
payable by the employers, the work- 



i refusal ( 



I In the law see cumulative Annotations, same title, page ai 



,e number. 
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[i 95] C. OomiieBBation for Deatb — 1. In Ota- 
enu. Under the compensation acts in the case of 
a claim where the employee is killed by a personal 

injury arising out of and in the course of his employ- 
ment two questions arise, the first as to the existence 
of dependency on the part of claimant,'* and the 
second as to the amount to he paid the dependent." 
The provisions for the compensation to be paid to 
the employee and to his dependents in case of his 
death are not neceasarily to be construed together."*^ 
For example, a provision in the schedule of injuries 
which provides that in the case of permanent in- 
jury to an employee who has attained a certain 
age the compensation shaU be reduced a fixed per 
cent has been held not to apply to the compensa- 
tion to be paid in the case of the employee's 
death i''^ and payments to the employee, it has been 
- held, need not be deducted from the compensation 
awarded to his widow as a dependent. Where 
the employee was inatactly killed, compensation 
may be awarded to begin at the time of death, 
notwithstanding a provision in the act that com- 
pensation shall not begin until two weeks after 
the injury." Where a minimum weekly payment 
is fixed by the statute, it is not necessary that 
the dependency approximate that sum." In de- 
termining compensation it is held immaterial 
whether claimant inherited anything from the es- 
tate of the employee.^^ Where the employee leaves 
a widow and children entitled to claim as depend- 
ents, the amount awarded is not to be reduced 
because of the failure of the widow to claim, bat 
the children should take the entire award." 

Dependency on several. Unless the statate so 
provides, the amount of compensation is not lim- 
ited by the maximum provided in the case of the 
death of a single employee, where claimant was 
dependent on more than one employee killed in the 
same accident,'^ as, for example, where the earn- 
ings of a father and sons contributed to one com- 
mon fund out of which an entire household was 
maintained." 

Specific provisions. The statutes usually contain 



See pupra {1 49 
In re Gove. 223 



'a il 49-52. 



104 NE 566, 



376. : 



Mllw 



480. 



169 Wis. 376, 149 
r. RIWOU. 158 Wis, 



Electric Co., 



n re Nichols, 217 Mass. S. 104 
. AnnCaaiaiSC 863 and note. 
^nnnprK v. Public Service 
^.,^...w ._>-,, ,.,. „. Sup.) 97 A 792. 

8a. Hotel Bond (Si.'h A pp.. 89 
Conn. 143, 1E4. 93 A 24E (where the 
court said: "The General Assembly 
has thus. In explicit terms, made the 
minimum weekly payment on account 
of death from Injuries ;5. Consld- 
B of public policy dictated the 



adoption 



of this 



mlehL _„ ^ ^.. 

plainly violate constltutlona 
of property; that objection 
been, and cannot be, made 






provl 



this 



<.!;j, ', 



, under Gen. St. 

uo. the minimum compen- 

a person wholly dependent 

on the deceased employee Is sli dol- 
lars a week for three hundred weeks. 
State V. Beltram County Dlst. Ct., 
ISl Minn. 27, U4 NW BOS. 

67. State v. Beltrami County r)tat. 
Ct., 131 Minn. 27. 1S4 NW 609: Pryce 
V. Penrlkyber Nav. Colliery Co., 
[1902] 1 K. B. 221. 4 WCf 116. 

[n] Ktaaon. for rrUa. — "There Is 
some suggestion that since the rec- 



definite schedules of the amounts of compensation 
to be paid to persons in particular relationship to 
the deceased employee who are either actually or 
under the terms of the statute conclusively pre- 
sumed to be dependent on him.*'' Snch provisions 
of the statutes are to be so construed as to effectu- 
ate their main intent;" for example, a provision 
allowing, "if widow and father or mother, fifty 
per centum of wages" was construed to permit 
the payment of twenty-five per cent of the wages 
to the surviving parent, although there was no 
widow." A provision that "thirty per centum of 
the average wages of the deceased during widow- 
hood [shall be paid a surviving wife] . . . and 
if there be surviving child or children of the de- 
ceased under the age of eighteen years, the addi- 
tional amount of ten per centum of such wages for 
each such child until the age of eighteen years" 
authorizes the payment to the wife not only of 
her thirty per cent, hut also of the 'additional 
amount which is allotted for the support of the 
several children.** Where the statute provides that 
the wife, and the children under the age of eighteen, 
of a deceased employee are conclusively presumed to 
be dependent under certain circumstances, and if 
there are several dependent children they shall 
share equally, and that in all other oases dependency 
shall be a question of fact, and that in such other 
cases if there shall be more than one person wholly 
dependent the benefit shall be divided equally among 
them, a child of the deceased by a former wife, 
who is presumed to be dependent, is entitled to 
share in the benefits equally with the surviving 
wife, since the section as a whole indicates a pur- 
pose to make an equal divisiofi, even though techni- 
cally speaking the provision therefor applies only in 
cases where the dependency is not presumed, or 
where the presumed dependents are all children 
under eighteen." An allowance to a dt^pendent 
parent of a minor employee is not tenuinated at 
the time when the employee would have attained 
his majority, although an allowance to a parent 
not based on dependency would so terminate." 

Imant is an "heir 



ind that his death 
f this part 



1 the little far 
was not the 1< 

lar aiKOincance In the fact that In- 
terest she may have Inherited was an 
interest In the particular land from 
which she had received the yield. 
She had no Interest In the land prior 
to her son's death. His contribution 
of the yield of It was. so far aa ap- 

Seara, purely voluntary and couldi 
ave been stopped by bim at any 
time. The situation would not have 
been different had the property In- 
herited from him been other prop- 
erty. The adoption of the rule con- 
tended for would In effect require the 
court. In administering the compen- 
sation law, to conduct an inveatlga- 
llon to determine whether the loss 
by a d«pendent mother of her son 
may be turned to her financial bene- 
fit, then weight that benefit against 
the beneBt she was recoivinK from 
her son while he lived, then strike a 
balance, and award compensation 
only in caaea where the value of the 
inheritance from the deceased is less 



I dollar 



I thai 



the ^ 



of the support received from 1 
Ing. ThlB is precisely what the com 
pensation act was calculated ti 
avoid. The scheme of the compensa^ 
tlon act was to make the amount t< 
be recovered In case of accident e 
certain fined sum, and, by thus At 
ing an arbitrary standard, to avol( 
the necessity of embarking on i 
troublesome Inquiry as to the dam 






jublect t 



jeltra 



a7, 29, 1G4 NW 509. 

BS. Gill V. Fortesoue, S BWCC 677. 

60. Hodjraon v. West Stanley Col- 
liery. [1910] A. C. 229. S BWdC SSO 
(rev 2 BWCC 275]. 

eo. Hodgson V. West Stanlay Col- 
liery, [19101 A, C. 229, 3 BWCfC 260 
£rav 2 BWCC 275]. 

81. See statutory provisions: and 
State V. State Industrial Commn., 
92 Oh. St. 434, 111 NE 399. L.RA 
191 6D 944: Oourlay v. Hurray, I 
BWCC 336^ 45 Sc. I,. Rep, B77 (hold; 



I that tde 

t be awarded in alt 
" '- -T, Coakley 






tVi I 



lOSO. 

OS. Reardon 
R. Co,. 85 N. 

Tlschman v. New Jersey Cent. R. Co., 
84 N. J. I.,. 627, 87 A 144; Quinlan v. 
Barber Asphalt Pav, Co., 84 N. J. L. 
610, 87 A 127; McParland v. Central 
R. Co., 84 N. J. L. 436, 87 A 1*4; 
Blani v. Erie R, Co., B4 N. J. L. 36, 
86 A 1030 [aff 86 N. J. L. 267. 91 A 

04, Woodcock v. Walker. 170 App. 
Dlv. 4, lEE NYS 702. 

ae. In re Coakley. 216 Mass. 71, 

102 NB 930, AnnCasl916A 897. 



100 [CJ-l 

Under ths Sn^ldi act of IMS. If the workman 
leaves any dependents wholly dependent on bis 
eaniingB, the amount of compensation is a sum 
equal to his earnings in the employment of the 
same employer during the three yeare preceding 
the injury, or the sum of £150, whichever of tlioae 
sums is lai^er, but not exceeding in any case 
£300." Under this provision a determination of 
average earnings is necessary only where the period 
of employment has been less thaoi suoh three years.*' 

[$ 96] 2. Partial Depandonts.™ A provision as 
to the minimum of compensation applies to partial 
dependents, there being no oontrary limitations in 
the statute." 

Financial injury to dependent.'' Under the Eng- 
lish act in case of partial dependency the amount 
recoverable is required to he reasonable and "pro- 
portionate to the injury to said dependents"; under 
this statute it becomes a question whether the death 
of the employee was a flnaneial injury to the de- 
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pendent;^* but under the American statutes which, 
when the fact of dependency is established, fix the 
compensation simply by taking a percentage of the 
employee's earnings, this question of finuicial in- 
jury is not material. '' Where, however, the statute 
provides that in case of partial dependency the 
dependent shall receive only that proportion of 
the compensation provided for actual dependents 
which the average amount of the wagea regularly 
contributed 'by the employee at and ^ a reason- 
able time prior to the injury bore to the total in- 
come of the dependent, the contribution of the em- 
ployee, although voluntary, should be considered aa 
a part of the dependent's total income." 

[$ 97] D. Medical and Hospital 'Exprnau; 
Hoiidng; Funeral Ezpenaaa." The acts usually 
provide for the payment of the medical and surgical 
expenses of the employee for specified times and to 
reasonable or particularly specified amounts.'* Un- 
der these provisions the right to choose the medical 



act of HKrch 14, 1911 [L. (1811) 
T4], rAlatlng to the compensation 
of Injured workmen, I E aubd 3 of 
the compensation schedule, which 

Srovfdes that. If a -workman leavea a 
epandent. a monthly payment shall 
be made to each dependent equal to 
fifty per cent of the averase monthly 
support actually received by such de- 
_„5-_. (j.gjj, jhr ' "■■-■ — 



F 



renty-o 



for each month after his death until 
he would have arrived at twenty-one 
years of ace, the dependent mother 
of an eropioyee nineteen veara of 
age when be was killed 



- ..„ . - . I, the lat- 

ter provision referring only to cases 
-' nondependency by Beneficiaries), 

«7. Greenwood v. Nail. [1915] G 
. B. 9T, t BWCC 603; Forrester - 



sell V. McCluBkey, 37 Sc.L. Rep. 931. 
Bee under the similar provision of 
the act of 189T Osmond v. Campbell, 
riSOB] 2 K. B. 852, S WCC BS; Buck- 
ley V. London, etc.. Dock, 2 BWCC 
3*7 [rev 1 BWCC 4»!] (holding that 
concurrent employments should not 
be considered). 

«8. Greenwood v. Nail, [191B1 3 

K. B. 97^ a BWCC eos. 

M. Who are partial Ospaalleiits 
see supra. | 62, 

TO. In re Murphy, 218 Mass. 278, 
21», 106 HSi B8S <where the employee 
turned over his entire waees to his 
father for the support of the family, 
and tbe Industrial accident board 
"' ' 'B compensatton 

, provides that 
lea dependents 
■ QBpenaent upon his earn- 

...„ -jpport, there shall be paid 

■uoh dependents a weekly compensa- 
tion equal to the same proportion of 
the weekly payments for the benefit 
of persons wholly dependent aa the 
amount contributed by the employee 
to such partial depend enta bears to 
the annual earnlnss of the deceased 
at the time of his Injury, There is 
no provision In the act which pro- 
vides for any deduction from an 
employee's wages when the employee 

hla 



only p 



t. me eectlo- 

provldes for s 



which to measure the extent o 
compensation due the partial 
pendent when the employee coi 
utea all of his earnings, leavl 
fair to assume that It was th 
tentlon of the Lieglslature In ai 



case, that the rule provided should 
be adopted, that one half of the 

-if the employee should ro to 

en dent, which never should 

than the minimum of »4 per 

week"); Stale v. Ramaey County 
DIat. Ct., 132 Minn. 249, 261, ISB NW 
120 (decided under 1.. [1913], but In 
which the court said: "The ajnend- 
mnnii. nf iBifi remove the difficulty 
on which thla case pre- 

■ of Aapendaiwr 



the dependent, which i 



of c< 



oe»UK'» * S* 



Byles v. Pool, 3 BWCC 481; O'N 
V. Bansha Co-op. Agricultural, eic, 
Soc, [1910] 2 Ir. 324; Oourlay v, 
Murray, 46 Sc L,. Rep. 677. 

[a] Ontlay in medlsal and fwwnl 
azpsnaes. — In fixing compensation 
under the act, the arbitrator In a 
claim by partial dependents may 
take Into account the outlays which 
claimants have Incurred In medical 
and funeral expenses. " " 



(Ct. E 



J Tg4. 



tc, '{5i.,**6 



^ Gamble-Deamond 



._. Mahoney .. 

Co.. (Conn.) 98 A 1026' In 

221 Maaa, 117, "■ 

Murphy, 218 Mi 



Nfc 702: In re 
"'V"'j.'"''> •"•."o. •78, lOG NG S36. 
[a] Bujrlish rule oictliiffoiahsd. — 
"In place of Collowinz the English 
rule (the amount of Injury caused 
to the dependents) the Legislature 
adopted Che wages of the deceased 
aa the baa Is by which the amount 
to be paid was to be measured. They 
provided that where thn Malmsnt 
was wholly dependen' 



of hla 
L there 



atid minlmur.. , 

should be allowed for a period of 
300 weeks from the date of tbe In- 
Jury. Where the claimant Is wholly 
dependent upon tfae dec ease a it la of 
no consequence whether he contrib- 
uted all his wages or only a fraction 
of them to the dependent, and It Is 
of no consequence whether the de- 
ceased did or did not receive any 
benefit from Che dependent. The 
aum to be paid Is measured by the 
wages of Che deceased not by Che In- 
Jury done CO the dependent. Where 
the dependents were only partly de- 
pendent upon the earnings of ths 
deceased tbe amount to be paid Is 
'a weekly compensation equal to the 
same proportion of the weekly pay- 
ments tor the benefit of persons 
wholly dependent as the amount 
contrfbuted by the employ^ bei 
the annual earnings r' •■'-- '-- 
at the time of hli 
amount to be paid In < 
pendent was partly de] 



! the deceased 
injury.- The 



the 



t Is 



I him 



f la t 



B determined ( 



not by the Injury done the depend- 
ent, but by that portion of the aver- 
age weekly wans of the deoeased 
wlilch the amount of the wages con- 
tributed by him to the dependents 
bore to the amount of his annual 
eiii-nings, without regard to the ben- 
f any, received by the deceased 

"" ' ients." In re Oovo, 

II NE 702. 706. 

•antlwa not 
-- aoR fnM,^- 

Where the employee handed sub- 
stantially all his earnings to his 
mother and received back from her 
money for clothing, college tuition, 
and incidentals. It was held that the 
mother was dependent to the extent 
of Che balance of his earnings wlth- 



case at bar has made the further 
contention, namely, that the rul* 
adopted by the Board was Inconslst- 



wblcb was worth 36 a week, 
no deduction ought to have be«n 
made by reason of the 3160 spent by 



thing, 
the two 



that the deceased handed au^tftan- 
tlally all of his earnings Co his 
mother; that when he wished to 
spend money for 'clothing, tuition 
and incidentals' he procured the nec- 
essary money from her. So far as 



> he handed 
r. The sums 
lese purposes 



Incidentals.' The 



187, 111 NB 702, 705, 

74. State v, St. I^uls County 
DIat. Ct., (Minn.) 168 NW 792. 

75. XsooTsrT aMlnst si 
br pkjrsloUB see ln7ra | 148. 

7e. See statutory ' provisions: and 
In re Panasuk, 217 Mass. 689, 105 KB 
368 ; State v. Koochiching Couniy 
Diet. Ct.. (Minn.) 168 NW 712 (hold- 
ing that the award of one hundred 
and fifty dollara should be reduced 
to one hundred dollara): James A. 
Banister Co, v. Krlger, 84 N. J. L. 



n the law eae cumulative Annotatlona, s 
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[C.J.] 101 



or suwieal attendant is luually in the first instance 
with the employer," or the insurer,'* and the em- 
ployer is eBtitled to reasonable notice of the neces- 
sity therefor.'* Pending sach reasonable notice, it 
seems that the employee may secure attention for 
himself at the expense of the employer,^ as be may 
likewise da where the employer fails on notice to 
fnmiqh him with attention." The amount allowed 
for reasonable expenses of medical and sui^oal 
treatment should be the fair value of the eerviee 



as such." Unless expressly provided for, the ez- 
peuaes of nurse hire eatmot be allowed exeept as 
included in and incidental to medical and surgical 
treatment.^ In any event, it has been held, re- 
covery cannot be had for services voluntarily ren- 

Bnrial expaniea are awarded under some statutes 
only where thero are no dependents to whom oom- 
pensation is made; under other acts a general pro- 



1, AnnCulsiEB BIT. 

[a] la Kanaka. — "The workiaen'a 
compenaatlon act contemplates no 
allowanoe on account of medl«a at- 
lendniice, eioept where 'a workman 

M,.- ._.._. __„„,^ ^f ^^ ininnr. Le&v- 
, oh. 



ill. 

X*wi _ .. _._ __., . . , __ 

<| 1B> that payments or Judgments 
made under It ahall not be subject to 
levy, except for medical a.t tent Ion 
and Blmllar matters, Implying that 
■u<di expenaea are to be paid out of 
the compensation allowed, which Is 






further provides that In llxtng the 
amount of recovery, 'allowance shall 
be made for any payment or benefit 
which the workman may receive 
from the employer during his period 
Of Incapacity.' {{ 12, aubdlv. e.)," 
Cain V. National Zinc Co., U Kan. 
•Tt, 612, 14S P IGl, 148 P ZEl. 

Tt< Kelgher v. General Blectrlc 
Co., ITS App. Div. 30T, 211, IBS NTS 
*»; HltwBukoe v. Hlller, \H Wis. 
BBI, 144 NW 188, LRA1»1SA 1, Ann 



! the n 






la apparent and may be 

...., J. hut the Injured employee 

by reason of his Injury may not be 

Chyaically conacloua of that (act or 
I any condition to make a requeat 
therefor. In such cases Che statute 
requires the employ 

provision (or such ., 

out waiting for a request of the em- 
ployee. In other cases the necessity 
— i^jy g( medical, surglr-' — 

.roi)TroUB'"._. 

be neeeaaary and proper and In auch 
case the employee muat mr'- — 
requeat In order to bring the 









certain services which ._ 

•tatute upon the employer naiuraiiy 
implies the right of the latter to se- 
lect his own agencies (or the proper 
fultlllment of That duty, unless lan- 
guage Is found In the statute Indl- 
Ottlng a contrary Intent." Kelgher 
V. General Electric Co.. supra. 

[al SaUtnltatlon of ml*. — "The 
-mployor of c0ui — * — "" -- 



would have a right ., ^. 

and a reasonable and proper defer- 
ence paid to his wishes.^' Kelgher t. 
General Electric Co., 171 App. DIv. 
207, 21 ■• '" -'"' -"" 

[b] ____ 
latlve Idea 

specially'' Interested In'VlB injured 
employee being restored as soon as 
practicable as to be moat likely to 
provide proper medical and aurgloal 
treatment, and the letter and splM' 
"f the '-"■ — -'■-' ~— ■- ■-— 



of Che e 



_. — require that such bene- 
ficial and manifestly economic phase 

. . -.---.J bg given Its 

.. aultee v, Mll- 
.=., .., ..,=. uui,, .,4 NW 188, LRA 
1316A 1, AnnCaslSIEB 817. 

79. In re Pecott, S23 Uass. E46. 
112 NB 217: In re Panaauk. 21T 
Masa, E89, lOS NE 36S (holding that 
under workmen's compensation act 
fSt. [1811] c T61) pt t I 6. providing 
that the aaaoclatlon shall furnlab 



reaaonable medical and hospital serv- 
ices, the Injured employee la not 
permitted generally to select his 
own phyalclan or hoapltal, hut la to 
accept that which Che law requires 
lo be provided for hira). 

[a] Duty of laaarar.- 
word 'furnlah' in auch 
[requirement n> furnish 
mecllcal services] Imports sometning 
more than a paaalve wlUlngneas to 
respond to a demand. It Implies 
some degree o( active effort Co bring 
Co the Injured person the required 
humanitarian relief. Reasonably 
BuRlcIant provision for rendering the 
required service must of course be 
made. Then either eipresa notice 
muat be given to the employee or 
there must be such publication or 

ranta the fair Inference that Knowl- 
edge has reached the employee. 



the e 






the 



suitably _ 

E laces frequented by the employee 
1 a language capable of being read 
by him has given full informaflon of 
that fact and directions as to steps 
to be taken by an Injured person In 
order to avail hlmaelf of these ar- 
rangements, a very different question 
"")uld he presented. This might go 

1 proving compll- 

I requirement of the 
statute. But, In the case at bar, the 
notice appears not to have been of a 
character to challenge attention, al- 
though perhaps It might have been 
enough If the employee had been 
able to read the Knglish language. 
The Insurer has readily accessible 
means for ascertaining the nation- 
ality of employeea Insured by It and 
their degree of Intelligence. 1( 
among them are those who cannot 
read or soeak the Kngllsh language, 

— ijgg greater 

ciiuj L vEi iLo iiH.L i 111 uj udr fo comply 
with the statute," In re Panaauk, 
21T Mass. S89, S9S, lOG NB 168. (2) 
Under workmen's compensation act 



reasonably be requli__ __ 

of the Injury and within ninety days, 
and declaring that his neglect or re- 
fusal to provide such service shall 
make him liable (or reasonable ex- 
pense by the employee In providing 
them, and 1 34 aubd 2, providing thai 

aubstlcuced In place of the employer, 
an Injured employee who was dlssat- 
Isned with the advice given to him 
by the surgeon Ilrat selecCed by the 
Inaurer antT was then directed liy It 
to go to another, and who on flndlng 
thai he waa out of town wenc to his 
own (amlly phyalclan for treatment, 
might be allowed his claim for sur- 
gical services, on the ground Chat Che 
employer and the Insurer had neg- 
lected to provide the surgical treat- 
ment reasonably required. Massa- 
chusetts Bonding, etc., Co. v. Fills- 
bury, ITO Cal. 767. 161 P 41S. 

[b] XlliurtratlOB. — Payment for 
services of physician selected by an 
employee was not allowed when the 
employee could read and write Eng- 
lish and notices were conspicuously 
posted about the place o( employ- 
ment notifying employees of the 
physicians to be called In the case of 
rnjury. In re Pecott, Z23 Mass. B4B, 
112 NE 217, 

7*. Milwaukee v. Miller, 1G4 Wis. 



652, 144 NW 188, I^RAISISA 1, Ann 
CBS1316B 84T. 

[a] Duty o( vIsUanoa. — The law 

„ — — . . „Q emplovers the duty 

lance to discover cases 
Injury to their em- 
ployees, but casts on the laCCer such 
vigilance as they can reaaonably 
exercise Co bring such Injuries Co the 
attention o( employers with their 
need and desire fbr medical and sur- 
gical CreaCment Co be provided. Mil- 
waukee V. Miller. 164 Wis. 662, 144 
NW 188, LRAlBlflA 1. AnnCaal916B 
847. 

80. Milwaukee v. Mllier, 164 Wis. 
BGE, 144 NW 188, L.RA1916A 1, Ann 
CasISlBB 347. 

81. Milwaukee v. Miller, 164 Wis. 
652. 144 NW IBS, LRAlSliA 1, Ann 
Caal»15B 847. 

[a) anla atatad. — Competency of 
an Injured employee to procure medi- 
cal and surgical treatment, or for 
such to be procured In his behalf, at 
the expense of the employer, under 
the workmen's compensation act, 
exists (or the reasonably time a(ter 
the Injury reaulred for auch em- 

Eloyee to afford Che employer oppor- 
jnlty to*eiorclse his privilege; It Is 
Chan suspended l( the employer exer- 
cises such privilege, but revives and 
relates back to the time of suspen- 
sion. If neeeaaary. If the employer 
unreasonably neglects or refuaea to 
exercise such privliege. Milwaukee 
V. Miller, 164 Wis. 662, 144 NW 188, 
I^'RAISIBA 1. AnnCaalSlBB 847. 

S3. Mahoney T. Gamble- Desmond 
Co.. (Conn.) S6 A 102S: Milwaukee v. 
Miller, 164 Wis. 662, 144 NW IBS, 
LRAlSlflA 1. AnnCasI91EB 847. 

[a] Dnty of court to flx. — The 
reaaonableness of an employee's 
claimed expenses reaaonably In- 
curred for medical and surgical 
treatment being disputed by credible 
evidence and not supported other 
than by opinion evidence of Che per- 
son most interested, the trial tribu- 
nal should apply ordinary common 
sense and experience to the matter, 
not being bound or necessarily efll- 
clently Influenced by the verlflcatlon 
by auch Interested one, and flx the 
allowable amount at auch sum as ap- 
pears to It CO he reaaonable. and, 
where the claim Is obviously exorbi- 
tant should not allow It In the 
whole, regardless of bow sCrongly 
supporCed hy evidence from the 
mouCh of the InCereated party. Mil- 
waukee V. Miller, 161 Wis. 6B2, 144 
NW IBB, L.RA191GA 1, AnnCaalS16B 
847. 

B3. Milwaukee v. Miller, 164 Wla 
662, 144 NW IBS, LRA1S16A 1, Ann 
CaslfllGB 847. 

84. Milwaukee v. Miller, 164 Wla 
662, 144 NW IBS, LRA1»16A 1. Ann 
CasISlGB 84T and note. 

[a] nia eomnoB mla In Uw law 
•f a*rUK«ao« that the wrongdoer 
cannot mitigate hla liability by tak- 
ing advantage of relief furnished by 
one's wife, family, (rlends, or oCher- 
.... — 1 „_ application '- 






. nsatlon 
: eliminates all penalising 



gi6A 1, AnnCasl»16B 
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[i 98] E. Oonunntatioii of PftymeatB; Lamp 
Sum Payments. While the statutes generally allow. 
commutation of periodical payments of compensa- 
tion into a single or lump sum payment, the pro- 
visions with respect thereto vary quite widely." 
Commutation is ordinarily regarded as a departure 
from the normal method of payment, and to be 
allowed only when it clearly appears that the cir- 
cumstances warrant such departure.^^ Under some 
of the acts, commatation may be permitted only 
on agreement of the parties after the amount of 
the periodical payments has been fiied either by 
agreement or decision of the court.'* Under such 
an act an insurer Is bound by an agreement made 
in good faith between the employer and the person 
to whom payment is to be made." Under other 



acts the trial court renders a judgment for a lump 
sum or in the discretion of the judge for periodical 
payments ;'° the exercise of this discretion may be 
reviewed when abused," but only in case of abuse."' 
In determining the propriety of awarding payment 
in a lump sum, the court should consider the prob- 
ability of death of the dependent before the expira- 
tion of the period over which weekly payments 
would extend,** Provisions for a redemption of 
compensation, in the ease of an award of periodical 
payments or for a judgment in case of doubt as to 
the security of future compensation, are inappli- 
cable where a lump sum judgment is rendered in 
the first instance. A distinction between pay- 
ments for temporary disability and for permanent 
disability or death is sometiiies made in requiring 



1 K. I 



[a] Is X»w 3n»»y, prior to th 
amendment of 1911 (P. L. [19141 i 
1!I9) to the workmen's compenH&tloj 



awarded. TaylL. .. , _. ,.. 

J. L. 407, »4 A 39»: HammMl v. 
Pennsylvania R. Co., B1 N. J. U 3M. 
»4 A B13; New Jersey Cent. R. Co. v. 
Kelletl, 86 N. J. L. 84, 90 A 1006, 

86. See statutory provisions: and 
Staley v. Illlnnis Cent. H. Co., 1B6 111. 
A. 593 [rev on other srounda 2SB 111. 
356, 109 NE 342, L11A1916A 460]: 
Pierce v. Boyer-Van Kuran Lumbar, 
etc, Co., 99 Nebr. 321, IBB ftW B09, 
LRA1918D 970. 

[a] gniBinaiT ol promMllno. — 
"An Investigation as lo the provi- 
sions of the workmen's compensation 
laws In other countries, and In other 
states In this country, has discloaed 
that almost without exception such 



ivlal 



In 



1 the B 



Jurisdictions 

payment may bo made by 
agreement of parties, but In the 
majority the question whether it 
shall be permitted Is left to the de- 
termination of an administrative 
board or to the Judgment of a court. 
In some states It can be made by the 
tribunal on the application nf Mthi-r 
party: In some the matti 
the discretion of the ooi 
mission, nrlth or without 
of either party; in some 
months must expire 
Bgrreement or the appK 



9 within 



The mar 
Is to be s 
ted Ih alsi 



left 



, while in < 
in ■■ 



, arrived 
ilso (lied 
hara the 

idellty, etc., Co., 99 
ncui. lui, 1,1, ,u5 Nw 237, 

[hi Ta* worA "eomiuTit*," as em- 
ployed In workmen's compensation 
act (103 Oh. L. p 8S) f 40, providing 
that the board of awards, under spe- 
cial clroumHtanccH, may commute 

lump payments, means that the 
board may pay defendant something 
less than he otherwise would re- 
ceive. State V. State Industrial 
fommn.. 92 Oh. St. 434. Ill NB 299, 
LRA1916D 944. 

OT. State V. Kooohlcbing County 
Dlst. Ct., (Minn.) 1E8 NW 713: 
Bailey v. U. S. Fidelity, etc.. Co., 99 
Nebr. 109, 155 NW 237: New York 
Shipbuilding Co. v. Buchanan, 84 N. 
J, £. G43, 87 A SB. 

[a] nndlBfa aid vriaeno*. — (1) 
Under the workmen's compensation 
act of 1911 (P. L. p 134). a direction 
of the common pleas that the weekly 



muted 1 



. lum 






on speclflo flndlnga 

.. ,.. a by legal evidence. 

New York Shipbuilding Co. v. Bu- 
chanan, S4 N. 3. L.. 643. 87 A 88. (2) 
"The statute provides that the 



compensation may ] 
lump sum provided 



periodical: 






the method by 






the periodical pay- 



County Ct. C. PI., 84 N. J. L. 117, E 
A 629. (3) Tho determination c 
the trial Judge should set forth, 1 
cases where weekly payments ai 
commuted to a lump sum. the bael 



County Ct. C. Ft,, 84 N. J. L.. 1 



__ .D the nature 

of the injury, its effect on the earn- 
ing capacity, tho duration of the In- 
capacity and the likelihood of cure 
or Improvement: and from al! per- 
tinent facts brought to Its attention 
It determines whether the Judgment 
shall bo for periodical payments or 
for a lump sum on which payment 
may be enforced at once." Roberts 
V. Charles Wolff Packing Co., 95 
Kan. 723, 729, 149 P 413. 

[b] ralloT* to •zamlai dlsor*- 
Uon. — In a colloquy between court 
and counsel before beginning the 
■ — paneling of a Jurj- '- — - 



tho 



c 218, as 






ilS). the 
the employer Is not 



urt, in 1 
that BO lo 
In default 



1 by 



replied: 



t theory 



ought. 

lump sum and would not give him 
any discretion. " It was held that 
neither this remark nor tho Instruc- 
tions show that the court Ti " 

In the matter 

.. National Zinc 

I..U., MVHo.j i58 P 33. 

91, Ackerson v. National Zinc Co.. 
SB Kan. 781, 735, 153 P 630. 

"In case the Judge acts arbitrarily 
nnrt HhiiHM ihB discretion vesled In 
lay be corrected on 



its dli 
of pertoflical,^ p 






It Is true that It li 



I that Judicial E 



the difficulty of obtaining a review 
of such decisions will prompt courts 
to give thoughtful and careful con- 



National Zinc Co., B 



. Battolle. 93 I^n. 370. 14^ 



I the 



I dls- 



ly for Its consideration Us action 
practically final. Consequently It 
to 'be expected that district courts 
II act cautiously and candidly and 
ider lump-sum judgments for 
than that the wol- 
irties requires It. 
I Judgment appears 



other 

of the 



es there should b 
■onouncing It." 









, SB 



__... .__ _' 832 tm— — 

ther matters 1G3 P 6261. 

[al Award aiutaliisd. — (1) "Ac- 
ordfng to the evidence tho Injury to 
he plaintiff waa a fracture of the 
--'- -- ■"- loft femur, which had 



of 



lortenlng tho leg 



Inch. 



B his 






[ in 



certain directions, and the effect Is 

So said that there was an abuse of 
discretion In the refusal of the court 
to provide for periodical payments." 
Roberts v. Charles Wolff Packing 
Co., 96 Kan. 723, 72B, 119 P 413. (!) 
"The ptalntlff'3 arm was broken and 

ther- 

of ! 






m paired; that 



B freedom 

le this condition 
his activity in 

,._ „. ., would In others, 

that in which he was en- 
lien Injured . . . there 
In any aspect of the facta 
inted to -- -"--- 



Vlerllng Steel 



Including 

fa^nothln 

of dlscretionT" '~Carn'"'V." "NaUoiial 
Zinc Co.. 94 Kan. 679, 680, HB P 
1156, 148 P 261. 

83, Matecny 
Works. 187 111. A. 448. 

94. Roberts v., Charles Wolff 
Packing Co., 95 Kan. 783, 149 P 413 
(holding that, while an employer 
may be allowed redemption from lia- 
bility under an award of compensa- 
tion In the form of periodical pay- 
ments by paying eighty per cent of 
the amount of payments that will 
become due. and while an employee 
who has been awarded compensation 
in periodical payments by agreement 
or arbitration may ask for and ob- 
tain Judgment against the employer 
for eighty per cent of the sum of 

due. In caaes where there is doubt 



B, a«T*l«ptiUBts and ohaarsB In tbe law see cumulative Annotations, aametltle", page and iS< 
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the consent of the court to an agreement for com- 
pensation in the latter case."* In the absence of 
statutory requirement to the contrary, an agree- 
ment for commutation may be made before the 
lapse of any specific time.** 

FreMot value. In computing the amount of a 
lump sum payment, the future installmeats should 
be taken at their present value," at the rate of 
interest, if any, fixed by statute;*^ and in the ab- 
sence of statute, it has been held that five per cent 
was properly fixed as the rate." 

Under the Englieh act, where any weekly pay- 
ment baa been continued for not less than six 
months,* an application may be made by the em- 
ployer only, and not by the workman,' that bis lia- 
bility may be iredeemed by payment of a lump sum. 
In case of permanent incapacity the amount to be 
awarded is a sum sufficient to purchase from the 
national debt conunisBi oners an annuity equal to 
seventy-five per cent of the annual value of the 
weekly payment.* In case the capacity is not 
permanent the arbitrator should award such lump 
sum na he thinks fitting according to the circum- 
stances of the case.* Agreements for redemption 
of weekly payments by a lump sum are not barred 
by these provisions, however.° On an application 
to commute weekly payments, the award must be 
made in view of the circumstances existing at the 



tumber, etc^ Co., 9» Nebr. 821, 166 
NW 609, LRAlSiflD 970; Ballev v. 
U. S. Fidelity, ate, Co.. 99 Nebr. 109, 
15E NW 237, 



.J aa death and per 

llty, where the Inter 

I of those dependent upon th 



of Che dependents, for its 
approval or rejection. The object 
of thlB provision evidently IB to pre- 
serve the rights at a clasa of persons 
who are often Inexperienced In busi- 
ness matters and unable to protect 
themselves, and to determine whether 
It Is to their best Intereats to sub- 
stitute a lump sum. which might 
easily be dissipated, for the pay- 
ments made in lieu of wageB." 
Bailey v. U. S. Fidelity, etc.. Co., 9S 
Nebr. 109, 112, 15B NW 287. 

86. Bailer v. U. S. Fidelity, etc., 
Co., 89 Nebr. 109, 165 NW 237. 

•7. Stoley v. Illinois Cent. R. Co., 
ISfi 111. A. 593 [rev on othergrounds 
26S 111. 358. 109 NB 342. LIU.1914A 

■10]; ~ ■ - - 

1st. 

-alle: . _. _. _. 

Nebr, 109, 16S NW 237: .. 

Esses County Ct, C. PI., SB N. J. L. 
12B. 95 A 6271 James A. Banister Co. 
v. Krlger. 8i N. J, L. 80, 86 A 102T. 
..Diskpn V. Bubb. 88 N. J. L.. 



618, I, 



K 660. 



., V. S. Fidelity, etc.. 

^u., 99 Nebr. 109, 166 NW 287. 

1. See Howell v. Blackwell. 6 
BWCC ESa (holding, however, that 
an order made within the period In 
ii'e nature of a consent order was 

i ""«-«S!.""«U-.-. ____ _ 



°2. '^^^S\ 



Ih, [19181 3 KB, 652. 6 BWCC 

551: Baird v. Dempster, 2 BWCC 144, 
46 Sc. L. Bep. r" "" " 



and make an order on the workman's 
application was not ousted by em- 
ployera' application to redeem); 
Gotobed V. Petchell, [1914] 2 K. B. 
86, 7 BWCC 109 (hoidSng that an ap- 
plication for redemption might be 
withdrawn); Kendall v. Pennington, 
6 BWCC 336, lOe U T. Rep. N. S. 
817 (holding that employers right 
to redeem was absolute). 

3, Marshall v. Prince. [1914] 8 K. 
B. 1047, 7 BWCC 756; Calico Print- 
ers' Assoc. V. Booth, [1913) 3 K. B. 
652, 6 BWCC 651. " "" 

. Ste' 
-. ..jp, N, 
of 1897). 

4. Marshall v. Prince. [19141 8 K. 
B. 1047, 7 BWCC 76S: Calico Print- 
ers' Assoc. V. Booth, [1913] 3 K. B. 
S63, S BWCC 651: Homer v. Gough. 

«912) 2 K. B. 303, S BWCC 51, See 
arshall v. Prince, 7 BWCC 881 
(where allowance to workman to pa- 
slst appeal was refused): Grant 



[C. J.] 103 

time of hearing.* The first thing to be considered 
by the arbitrator is the permanence of the inca- 
pacity.' The arbitrator has no right to make an 
award giving the employer the option to redeem.^ 

[f 99] F. Lieductioiu and Offsets. Payments 
made to the employee as wages* or as a benevo- 
lence," after the injury, cannot be deducted from 
the award. Payments made not as wages but in 
discharge of the legal liability to make compensa- 
tion are, however, properly credited to the em- 
"ployer,"- Where the statute provides that, in event 
of the death of the employee, payment shall be 
made to bis widow for a specified number of weeks, 
the time during which the employee resumed work 
after the injury should not be deducted,'^ nor should 
payments made to the employee be deducted from 
payments to dependents unless the statute so pro- 
vides." Deduction should not be made from the 
amount awarded the dependents of a deceased mu- 
nicipal employee by reason of an amount received 
by them from an association of municipal employees 
ont of a fund made up in large part of contributions 
from members, of which employee had been one." 

Under the Engliab act, in fixing the amount of 
weekly payments regard is to be had of any pay- 
ment, allowance, or benefit which the workman may 
receive from the employer during the period of his 
incapacity." 

esi. t BWCC 561; Calico PHnters' 
Assoc V, Hlgham, [1912] 1 K. B. 93, 
6 BWCC 07: Calico Printers' Assoc, 
v. Booth, S BWCC 666 (holding that 
judge properly excluded his personal 



50 Sc. L. kep. 260. See Klernson v. 
Thompson. (IBIB] 1 K. B. 687, 6 
BWCC 58 (w^ere costs were held Im- 



[b1 BxpeetaUoB of Uf>_In 



tlon of life __ _. 

the time of the Inquiry on the ap- 
plication for redemption, without any 
deduction of the antecedent pay- 
ments, although agreed on by coun- 
sel of the respective parties. Dutka 
V Bankhead Mines, 13 DomLR 278. 
_. ... g WestWkly 1041. 8 



81 WeatLR 
BWCC 850. 

7. Marshall v. Prince, [19141 3 K. 
B. 1047. 7 BWCC 7S5; Calico Print- 
ers' Assoc, v. Booth, [1913] 3 K. B. 



Knowledge in determining question): 
Swannlck v. Congested Districts Bd.. 

CC 449; StaVeley Coal, e" 

Elson. 6 BWCC 301; O'Neill 



Oil Co., 2 BWCC 
National Tel. Co. v. 
C 417. 46 Sc. I/. Rep. 



8. Calico Printers' Assoc, v. Booth. 
[1818] 8 K. B. 863. 6 BWCC 651; 
Castle Spinning Co. v. Atklnaon, 
(190611 K. B. 836, 7 WCC 124. 

9. Blackford v. Green, 87 N, J. L. 
369, 94 A 401; De Zeng Standard Co. 
V. Pressey, 86 N. J, U- 469, 92 A 278. 

10. Blackford v. Green, 87 N. J. L. 



369, •- 



. Avei 



369, 9^ A 401; Bi 

Co. V. Hagerty, Im n. j. l,. iui. oh m. 
919; Porter v. Whltbread, 7 BWCC 
206. See also Beath v. Ness, 41 Sc. 
I.. Rep. 113 (holding that, where the 
workman was em ployed by his old 
employers for a period at full wages, 
he could not recover compensation 



for 



13. In 



erlod). 



r. J. L. 407. 89 A 



. _.. . J Cripp, 216 Masa. EBS, 
.u, NE 665, AnnCasigieB S28. 

13. See supra I 96. 

14. State V. St. Louis County 
Dlst. CL. (Minn.) 168 NW 791. 

15. Consldlne v, Mclnerney. [ISIEI 
2 A. C. 162 [rev [1918] 2 Ir. 198] 
(holding that a superannuation al- 
lowance and gratuity which an at- 

wtthln the civil service regulations. 

be considered); McDermott v. Steam- 
ahlp Tintoretto, [1911J A. C. S5, 4 
BWCC 123 frev [1909] 2 K. B. 704. 2 
BWCC 208] ; Moore v. Pryde. 6 BWCC 
384; Soreneen v. Gaff, 6 BWCC 279; 
KempBon v. The Schooner Moss Rose, 
1 BWCC lOI; Horsman v. Glasgow 
Nav. Co., 3 BWCC 27: Suleman v. 
The Ben I>omond, 2 BWCC 499: Gll- 
roy v. Mackle, 2 BWCC 269, 46 Sc. L. 
Rep. 325 (holding that sums received 
from poor relief should not be de- 
ducted^. Compare Hey v. Catlow. 8 

isid- 

the employee was considered). 

[a| PaTmanta to seaaus aiipres- 
tioea^—Under the act of ISOG. [ 7 
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[{ 100] a. Injnriw Sue to Serious and Willfol 
UUcondact. Under Bome of the acts the oompeu- 
aation is to be doubled where the injury is due to 
the seriouB and willful miseonduct of the employer." 
To oonstitute such miscondnet the employer's con- 
duat must have been quasi oriminal and not simply 



grossly negligent.*^ 

In Qsebec the court may reduce the compensa- 
tion if the accident was due to the inexeusable fault 

of the worktaan, or increase it if it was due to the 
inexcusable fault of the employer,'* 



xm. 

In OoneraL 



U 101] A. In OoneraL The statutes speeifl- 
cafly prescribe the method by which the right to 
coini>etisatioD shall be decided and the amount de- 
termiaed^" and the procedure pointed out must be 
pursued. While the courts endeavor to decide 
questions' of practice in favor of directness and 
flexibility,*' the elementary and fundamental prin- 
ciples of a jiidisial inquiry are to be preserved.'' 
The practice under some acts, broadly speaking, 
yaay be said to follow that prevailing in equity.*^ 

Provisional allovgnoe. Where the statute so pro- 

(1) <e), "the waekly paynwit Bball 
not be payftble In respect of the 
period during which the owner of the 
ship la . . . liable to defray the 
expenses of maintenance of the in- 
jured apprentice," Turner 
V. Steunshlp Haulwen, B BWCC Hi, 
144. 

14. See statutory provisions. 
17. In re Burns. 21B Mass. 8, 10, 

lOG NIE 601, AnnCasl91«A 787 and 

"Serious and wilful misconduct Is 
much more than mere neKllcence. or 
even than sross or culpable negll- 
g-ence. It Involves conduct of a quaal 
criminal nature, the Intentional dolns 
of something! either with the knowl- 
edRe that It la Ifkely to reault In 
aeriouB Injury or with a wanton and 
reckless dlsresard of Its probable 
consequences." In re Bums, supra. 

15. Polrler v. LeGrand. £3 Que. 
Q, B. 193. 9 DomLR 269, 19 RevLeg 
2es (holding that the Indemnity al- 
lowed to Injured workmen under the 
workmen's compensation act may be 
greater than the sum of two thou- 
sand dollars where such Injury re- 
sults from the "Inexcusable A.utt" 
of the employer, that 



FBOOEDUBE TO SECURE OOHPENSATION 

vides, the court 



the judge may on petition grant 
a provisional daily allowance to the employee, pend- 
ing the determination of his application for com- 
pensation.^ 

[4 102] B. Kotico of Injury. Notice of the 
injury must be given to the employer, or, under 
some of the acts, to the insurer, according to the 
terms of the statute,'^ as soon as practicable,^ or 
within a particular time limited. '^ A formal notice 
of the injury may be dispensed wth where the 
employer has knowledge of the injury either per- 



...excusable fault" the In- 
jured party Is not deprived of his 
common-law action In tort, although 
suing In virtue of the statute Itself), 
[al Dlsonaslon of >t»tnte^-The 
""irk men' 8 Compensation Act of 



Quab 



; dlRer 



In that It does not make any distinct 
tlon. as to the effects of Inexcusable 
fault, between the compensations to 
which the workman has a right, 
whether In a case of temporary or of 
permanent Incapacity, and conse- 
quently this Ineicusatjle fault can be 
pleaded In both casee. The Inexcus- 
able fault of the employer Includes 
also the Inexcusable fiiult of his su- 

Eerlntendent. One of the charaoter- 
itlcs of an Inexcusable fault la the 
knowledge of danger, and consists In 
culpable and Intentional^ negllgei 



ue to Ignorance of Im- 
:er. Archambault t, La- 



is also guilty 
compensation i 
■ Victor 



paxtlea gtJltf. — Whei 

has been sullty of a 
■_.... -_.. j^g employi 



vule J 



J Co., 

40 Que. Super, 44. 

[c] lUnatratlos^-The failure to 
remove a defective part of a celling 
deemed not dangerous while repair- 
ing It, although constituting negli- 
gence, does not amount to Inexcus- 
able fault rendering the employer 
liable to an Increase of the amount 
of compensation for Injuries to an 
employee resulting from a fall of the 
piBKter. Dougan v. Auer Incan- 



K. B. 



I Pigeon, at Mass, El, 
1, AnnCaslBlEA T37 and 
v, Whlttlesberger •"' 



148 NW til. 



mCas 



1918C TTI ( 

"While It was evid 

this law that, by ^ 

summary proceedings, controversies 
arising under the act i " 
promptly adjusted, under a 

procedure unhampered by 

technical forms and Intervening steps 
which sometimes cumber and delay 
regular litigation, — • "-- ' 



_. . said: 

intly the intent of 
concise and plali 



Bimpllfled 



»nd provision for 






218 Maes, Bl, 



ected"). 

sat In rs Pigeon. _._ 

i02 NE 931, AnnQu 191BA TI7: in re 
Gould. aiE Mass. 4«0, 492, 101 NE 
fi93, AnnCaslSHD 872. 

aspect a case under the 



to arise In the course of employment 
In a State with many and dlverslfled 
Industries. Olvltig due 

weight to the phraseology of equity 
procedure employed In this section, 
to the twnencent purposes of the 
act, which can be enforced better 
through the relief afforded by equity. 



and to the character of the proceed- 
ing Itself and the parties thereto. It 
follows that. In the main, causes un- 
der the act In court should be treated 
as equitable rather than legal In na- 
ture, procedure and final disposition."- 

M. Oagnon v. Demers, IG Que, Pr. 
416 (holding that allowance wlil not 
be granted where It was doubtful 
whether nlalntltf would be able to 
secure a judgment) ; Duguay v. Cana- 
dlhn Iron Corp,, 16 Que. Pr. 290. 

SB, See statutory provisions; and 
Donahue v. Sherman, (R. I.) 98 A 
109, 

[al Fozmal aotlo* Is unnecessary. 
If the notice to the employer fairly' 

Elves him such Information as the 
Lw Intends, 9 hail r v, Parke. 
(Mich.) 



English 

Brady v. Canadian Pac. R, 
BWCC 680. (K) Hence ora 

ley V. Ewart, 8 BW( 

Talbot, 7 BWCC BOB; Ralph v. 

ell, 6 BWCC 678. (S) A/irbal notice 
to B storekeeper Is not sufllclent, 
Jackson v. Vfckers, E BWCC 412, 
(4) Verbal notice to an overman, 
which Is by him entered In a book 
of the employer kept for that pur- 



agent 
oi pre 



, _ sufficient, 

>, [1912] 1 K. 

(8) Verbal n 



mployer. Butt 



3 McLean, 223 Mass 



414, 111 nS 4B: Petachett v, Prela^ 
8 BWCC 44, 31 T. L. H. 1E6; Meier 
v. Dublin Corp., 6 BWCC 441. 

[a] ni«.im« ^ dapandsiits (1) are 
subject to the requirement of notice. 
Grime v. Fletcher, [19161 1 K. B. 
734, 8 BWCC 89. (21 Dependents 
need not give new notice where the 
employee gave notice, Moftat v, 
CroWa Neat Pass Coal Co., (B. C.) 
7 BWCC 10 40, 

[b] What ooBatttute* AomsUaiioe 
wfth statate, — (1) If a claim for 
compensation may be considered the 
notice of Injury, required by the 



1] c B71) pt 2 I 15 



(St. 



practicable after the 



led more than four m 
le accident It was too 
iloom. 2!2 Mass, 434, ; 
2) When an accident 
hlch at flrst appears i 
ssults. after a week c- 



illmtnated, Johansen v. Unl 
'B Co., 99 Nebr. 328, 166 



37. Schmidt % 



For later « 



and obanfM In the law see cumulative Annotations, aame title, page and n< 
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aonally'* or thiongh his Agent ;" and further, under 
some of the acts, a failure to give notice is not 
fatal oulesa the employer iB misled thereby^ or 
unless prejudice has resulted. °' Likewise the statr 
ute may provide for cLreamstanees under which 
notiee will be excused," as in ease of aceident, mis- 
take, or unforeseen cause." A finding that the 
claimant was guilty of some measure of n^ligenee 
is not inconsistent with a finding that a failure to 
give notice was ezoused by aceident or unforeeeen 

American Car, ate, Co., (Mich.) 156 
NW 41!. 

■8. In re. McLean, 223 Mu>. 112. 
Ill NE 7B3; Matwlciuk v. American 
Car. etc.. Co.. <MlchO IBB NW 412; 
State V. Pennington County Dlst. Ct„ 
132 Minn. 2B1, IfiB NW 278; State v. 
St. LoulB County Dlst. Ct., 13S Minn. 
423, 163 NW B3B. 

99. m re McDean. 223 Mass. 142, 

1 KE lit; In re Bloom, Z2Z Mass. 

-^ '- . Hault —- 



58 NW 278. 



! Industrial 



,01, 111 Nsi 46; Purdy > . . 

Marie, 188 Mich. B7S, IBB NW B97; 
State V, Pennlneton County Dlst. Ct., 
133 Minn. 251, IBS NW 278: State 
V. Blee County Dist. Ct.. 131 Minn. 
362. IBB NW 103; Johanaen v. Union 
Stock Tarda Co.. 98 Nebr. 828, 168 
NW BU. 

[a] niutratlona.— (I) Notice to 

camp clerk -' ' — "- — •■- 

aufflclont In 

berman. State ., 

DlBt, Ct., 132 Minn. 26 

"ienVb"™?! "-!-7 
through H, Its foreman, had knowl- 
edge of the Injury permitting, under 
the workmen's compensation act pt 2 
I IS. proceedings for compensation, 
notwithstanding failure to give no- 
tice. Is conclusive, unless It can be 
said that H was not an "agent" 
within said oectlon. In re Bloom, 
222 Mans. 434. Ill KE 4B. 

30. Pellett V, State Industrial 
Commn,, 162 WlH. 696, ]B6 NW 9B8: 
Milwaukee v. Industrial Commn., 180 
Wis. 238, 161 NW 247. 

[a] Bttidan of proof. — In an era- 

Kloyer's action to set aside an award 
1 favor of an Injured employee, evi- 
dence that the employee, on the day 
after bis Injury, told one of his 
employers how he fell, and that he 
was hurt, placed on the employer 
the burden of showing that he was. 
In fact, misled by the failure •- 

Pellett V. State Indi 

182 Wla. 696 168 NW SBS. 

fb] *"*""*""T of findluf. — "The 
trial court found that relator, 
through the camp clerk, had 'actual 
notice of the Injury. The statute 
provides that 'actual know ledge' of 
"■- ■"' — "■ dlspenr- — "= '■-- 



^.iiJH.'-y- 



esBlty 








B. It Is 


tended 


% 


counsel 


that 


there Is 


marked 


erence betwe 




owledge 






no Ice; that 


. '""«'; 




y spring 


.}>y 


preaump- 



tual knowledge' the leglstati 

tended as sufficient to cflapen!.„ 

formal notice of the injury. We may 
concur In this contention, but that 
1 go turthi 



I hold that notice of lliat chai 
er was In the mind of the 
drafting the findings, 

are no facts sho' 
I call for the i 



The 



only 1 
in faci 



. ,. _.._ jvldently In- 

tended to find actual knowledge. The 
flndlngs should be so construed." 
State V. Pennington County Dlst. Ct., 
132 Minn. 2B1, 251, 1B6 NW 278. 

"' Knoll V. Sallna, (Kan.) 167 P 



IS"k. 




V. National 


Zlnoto' 




fi3 P B3D: R 


oberts V. 


Chan 


s Wolff 


Packing Co. 


»6 Kan. 


723. 149 P 413 






O'Rou 


rke Co.. 


72 App. Dlv 


S78, IBS 


NTS 






"["l" 


n 'l62^WIS. E96, 158 NW 9B6. 






compensatk 


a for an 



Injury to an employee, the employer 
cannot be regarded as having been 
prejudiced by the failure of the am- 

filoyee to give formal notice of the 
njury within ten days attei 



where the fore 
- f the a 



amlned i 



lappened, and — ,__,__ 

ha omninyar'B physlclan who ex- 

treated hlra. Aokerson 

.. National Zinc Co., 98 Kan. 781. 168 
P 630. (2) Lobs of rights to Indem- 
nity from Insurer may constitute 
Crejudlca. Barker v. Holmes, 8 WCC 
2. 
[b] 

lu^htl. 

llflOS] 1 K. *>. 9B*, i D*¥H, 

■rihbB V. Watts, i BWCC 184. ,., 
Evidence held to sustain burden. 
Beadle v. Mtlton, 6 WCT! 66. 

Ic] nsdlBTs of viaJnSloe wvm- 
tabwd^Mlller v. Rlcharaaon, T11161 
8 K. B, 78, 8 BWCC 439; Egertc- " 
Moore. [1912] 3 K. B. 398, 6 ~" 

284; Plumley y " ' " "' — 

Fox V. Barrov 
8 BWCC 4S1; 
BWCC 230, ll: 
Taylor 



eause.** In the case of pr«judice from the want 
of notice, if the act so provides, an allowance there- 
for ie to be made to the employer on a satisfactory 
showing of ignorance of the injury and prejudice 
therefrom, but all right to compensation is not 
lost." The actual knowleiige of the occurrence of 
an injury required as a substitute for formal notice 
means, in the case of a corporation, knowle%e of 
the proper corporate a^ent, and sueh knowledge 
will be BufScient either in the caae of a private" or 

7 BWCC 80': ElUs V. Palrfleld Ship- 
building, etc, Co^ 8 BWCC 808, 

ri913J 9. C. 217; Breaiiwell v. Clee 
Hill dranllB Co., E BWCC 133; Brown 
■V. Loohgelly Iron, etc., Co., [1907] 
S. C. ISS; Ranklne v. Alioa Coal Co., 
41 Sc. L. Rep. 806. (2) An acci- 
dent cannot be regarded as trivial 
which prevents the employee from 
working. Foi v. Barrow Hsematlte 
Steal Co., 8 BWCC 481. (8) Delay 
may be excused where the Injury 



of the 
It when 



. 2 BWCC 169; 



,v», i BWCC 

. _ 8 BWCC 484; 

' Hiematlte Steel Co^ 

Waasell v. RuHSell, I 

I L. T. Rep. N. S. 802; 

holBon. S BWCC 114; 

ry, 8 BWCr 

,5, 7 BWCC uo», 

BWCC 38; Snell- 

""■>rj, Co.., 8 



» Of C*lv- 



C Co. 



Jlf. 7 

B. .. _..^ N. 8. 771; 

Ralph V. Mitchell, 8 ^WCC 878; 
Sanderson v. Park[nson,6 BWCC 848: 
Hewitt V. Stanley, 6 BWCC BOl. 108 
L. T. Rep. N. S, 884: Stinton v. Bran- 
don Gas Co., 6 BWCC 428; Pry T. 
Cheltenham. S BWCC 162. 106 Ia T. 
Rep. N. a. 48B: Baton v. Bvans, S 
BWCC 82; Butt v. Gellyceldrlm Col- 
liery Co., 3 BWCC 44; Burvlll v. 
Vlckers. [1916] W. N. 860; Barrle v. 
Diamond Coal Co.. (Alta.) 7 BWCC 
1081. 

[f] riBdLnfa of abMuos of prajv- 
dloe not snatalnsa. — Qrlme v. 
Fletcher, [1916] I K. B. 734, 8 BWCC 
68; Eydmann v. Premier Accumu- 
lator Co., 8 BWCC 121: Hunt v. High- 
ley Mln. Co., 7 BWCC 716; Pimm v. 
Talbot, 7 BWCC 68B; Hodgaon v. 
Robins. 7 BWCC 232; Ford v. Gaiety 
Theatre Co., T BWCC 1ST: Coltman 
V. Morrison, 7 BWCC l" ' v. 

Mowlem, 7 BWCC 186; ;s, 

7 BWCC 86. 110 L. T. R 2; 

Jackson v. Vlckers, 6 2 ; 

Burrell v. Holloway, 4 9: 

Hancock v. British ' Be 

Electric Co., 3 BWCC 21 

33. Donahue v. R. .- „„„..„„.j's 
Sons Co.. <R. 1.) 98 A 109; Smith v. 
Canadian Northern R. Co., (Man.) T 
WestWkly 696. 

[a] TTnAar the EugUsh aot_(l) 
The fact that the employee thinks 
his Injury la not aa serloua as It 
really Ib may he a reasonable cause 
for not giving notice. Moore v. 
Naval Colliery Co., fl»12] 1 K. B. 
28. B BWCC 87 (claim for nyatag- 
^- mus); Smith v. Flood, 8 BWCC 613. 
an [1916] S. C. 726; ZUlwood v. Wtnch, 



1 the acciden 
an ilrBt apparent, tiawara v. Kow- 
aoll. 7 BWCC 662, 111 L. T. Rep. N. 
S, 771: Thompson v. North Eaateni 
Mar. Engineering Co., 7 BWCC 48. 
110 Li. T. Rep. N. S. 441; Hoare v. 
Arding, B BWCC 88; Tlbbs v. Watts. 
2 bWCC 164. (4) The fact that the 
Injury Is apparently trivial may ex- 
cuse giving notice. Potter v. Welch, 
S914T 3 K. B. 1020, 7 BWCC 738 
'here Injury was held not trivial): 
app V. Carter, 7 BWCC 28, 110 t. 
T. Rep. N. S. 491 (where accident was 
serloua to knowledge of the em- 
ployee): Webster v. Cohen. 8 BWCC 
S2, 108 L, T. Rep. N. S. 197 (where 
employee knew that Injury was aerl- 
oua); Refuge Assur. Co. v. Millar, B 
BWCC 622, [1813] a. C. 37. (6) 
Where the employers have admitted 
liability by paying compensation. 
they cannot assert prejudice from 
want of notice. Tumbull v. Vlckera, 
7 BWCC S98; Davles v. Point of Ayr 
Collieries, 2 BWCC 167. <6) Belief 
that a subcontractor will notify em- 
ployer will not excuse notice. 
QrliBtba v. Atkinson, E BWCC S4E. 
108 L. T. Rep. N. S. 862. 

S3. Donahue v. R. A. Sherman's 
Sons Cq^ (B. I.) 98 A 109. 

[a] Motlas zamj 'b> sxamiedf— 

Where the petitioner was very 111 
during the ilme for notice, under- 
went a aerlous surgical operation, a 
part of the time was In extremis and 
not allowed to talk, was In a hos- 
pital among strangers, and when re- 
moved to his home after the eiplra- 
tibn of the period for notice wa« 
still so weak as to be unable to walk 
or attend to business for some time. 
Donahue v. R. A. Sherman's Sons Co., 
(R. I.) 98 A 109. 

[h] A. mlsUfca of law will not 
excuse' failure to give notice. Giapp 
v. Carter, 7 BWCC 28, 110 L,. T. Rep. 
N. B. 491; Bramley v. Evans, 8 BWCC 
84; Bruno v. International Coal. etc.. 
Co.. (Alta) 7 BWCC 1033, 4 West 
Wkly 888. 

B4, Donahua v. R. A. Sherman's 
Sons Co., (R. I.) OS A 109. 

86. Schmidt v. O. K. Baking Co., 
(Conn.) 98 A 988. 

SO. In re Bloom, 222 Maas. 434, 111 
NB 46; Troth v. MlllvlUe Bottle 
Works. (N. J.) 98 A 43B [aR 88 N. J. 
L. 6B8, 91 A 10811; Allen v. Mlllvllle, 
BT N. J. U 868, SG A 130. 

37. In re Bloom, 322 Mass. 434, 
436; 111 NB 46. 

"It Is not reasonat- - 
'agent' In the broad a 
ing every person who ib .iui.iiuii»=u 
to a^t for the employer in Its varied 
bUBlnesB dealings with third per- 
aons." In re Bloom, supra. 

[a] WI10 piopsr agvnt. — "In the 
case before us, the foreman Hadberg 

over the workmen and their work. 
While acting within the scope of his 
duty, he waa the repreaentatlve of 
the employer moat likely to have 
knowledge, by observation or report. 
of the freiuent Injuries to stone cut- 
ters from By log places of stone or 
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municipal" employer. It is not, however, necessary 
that a private corporation have knowledge through 
an oflBcer." The term "actual knowledge," as thus 
used, means what would be called knowledge in 
common parlance, and not necessarily the fii8t-<hand 
knowledge of an eyewitneas." Ordinarily a third 
person 13 permitted to give the notice on behalf o£ 
the employee or dependents.** 

[{103] 0. Claim for OompeDsatioiL The stat- 
utes ordinarily provide that, in addition to the 
giving of notice of injury,*' a claim for compensation 
shall be made,*^ and the making of such claim is 
not excused by ignorance on the part of the em- 
ployee of the requirements of the statute.** The 
qeoeaaity for a formal claim may, however, be 
waived' or removed by knowledge on the part of 
the employer and attempts at settlement,'* or by 
denial of liability,*' or by hia acts and attitude 
showing that it would be unavailing if made.*" And 
it has been held that its purpose may be fulfilled 
by the bringing, within the specified time, of a 



common-law action to recover damages for tiie in- 
juiy,** The statutory provisions as to the presenta- 
tion of a claim are not to be technically construed." 
Hence, where a claim was made in behalf of a non- 
resident alien dependent within the statutory time, 
it was held sufficient, although a power of attorney 
ratifying the act was not received by the person 
making the claim until after the period had ex- 
pired." Unless the statute so provides, it is not 
necessary that the claim state the nature of the 
compensation sought."' 

Olaim against aty. A statutory provision as to 
the manner in which claims against a city shall be 
presented applies to dranands against a city by em- 
ployees under a compensation aot." 

Under the English practice. A formal claim or 
request for an arbitration or any commencing of 
proceedings ia not essential; the requirement of a 
claim may be satisfied by any intimation that a 
claim is going to be made." Mere notice of injury 
is not a claim.'" The failure to make a claim is 



pparently It was his duty 
h»t knowledKe to the em- 
thB practical working of 



law that the hoara waa not war- 
ranted In finding, as It did In efTect. 
that Hadberff's agency was broad 
enough to make hla knowledge of the 
Inlurv BUfflclent to prevent the want 
1 barrinB the 



employee's claim." In re Bloom, S£2 
Mass. 414, 43T. Ill NE 4E. 

38. Purdy v. Sault Ste. Marie, 
HIch. GTS, IGG NW E97: State v. 
County Dlst. Ct., 131 Minn. S52, 
NW lOS- Allen v >•"■■•'"- <" ' 



t,. ISE 



ISO. 



tng compensation under the act b 
his failure to give wrllteti nottc. 
Purdy V. Sault Ste. Marie, 188 Mlct 
BTJ, 156 NW 697. (2) Knowledge o 



— ., _.., (Mich.) IBB NW il2. 

4B. See aupra | lOZ. 

43. See statutory provliilons; and 
Bhrhsrt v. State loduBtrlal Ace, 
Commn., (Cal.) IBS P 193; Victor 
Chemical Works v. State Industrial 
Bd., 274 111, 11, 118 NB 173 (holding 
claim HUtBciently establiahad); In re 
Flerro, 223 Mass. 378, 111 NB 9B7; 
Devons v. Anderson, 4 BWCC 364, 
tlSlI] a. C. 181; Rolierta v. Crystal 
Palace Football Club, 3 BWCC BI. 

Fal Dlstlnot IsJorieR.— "Section IB 
of the [California] Workmen's Com- 
pensation, Insurance, and Safety Act 

from the time of the accident within 
which period application for compen- 



. of the Indemnity < 



ceedlngB for Its collection tt 
commenced 8 months from th 
of the agreement or last paytt 
Bueh Indemnity." Under then 
tlona the commission, having a' 
claimant compensation tor an I 



leg, cannot, i 

'(or TJUurlVa 



e accident, but r 
-. Ehrhart v. 8tE 
(Cal.) 1 






Inst a fund a _ 
i by other depen 
" ""TCC 4f 



a.ccldent occurring . 



1909, the clal 



lontha of the acclden 



s made within a 



l„^C. 



47. Ackerson v 



~4S. Ackerson v. National Zinc Co., 
96 Kan. 7B1, 1E3 P 630. 

SO. Qolley v, Peet Bros, Mfg. Co., 
(Kan.) 167 P 431; Matwlciuk t. 
American Car, etc., Co., (Mich.) IBB 
NW 412. 

[a] Vn of piapaivd f ono — Where 
the statute did not prescribe the form 
of application for compenaatlon from 
workmen's compensation fund, a 



by tl 
(llct 



of the forma p 



[b] In I 

employee makes It known 
ployer thg-t he Is claiming compenaa- 
tlon. Is sufficient to comply with the 
Htntute, Galley v, Peet Bros. Mfg. 
Co., 157 P 431. (2) A recovery Is not 
barred by the failure of the Injured 
employee to make a written demand 
for compensation within three months 
after the accident. If an oral demand 
was made within that time. Knoll 
V. Sallna, 157 P 1167. 

(c) m molilraa any claim for 
compensation made within the time 
limited by the statute, and which 
fairly gives the employer such In- 
formation as the law intends, should 



Bufflcli 



Shafer 



SI. Matwlciu 



, Co., (Mich. 
-i Fterr- -" 



967 (where the 



lEB NW 412. See 
Mass, 378, 111 NE 
<urt held that there 
was no evidence to support a dndlng 
of the board that failure to file a 
claim for compenaatlon within the 
period prescribed waa occaaloned by 
reasonable acts due "to the delay In 
obtaining the neceaaary authorization 
from said widow who resides In 
Italy"). 

"We think It too technical to say 
that a notice and claim made within 
24 hours after the accident, caused 
to be given, as In this case, In behalf 
of the widow, who could not make 
the claim herself, because of the dis- 
tance from where she lived, which 
action waa ratified by her on being 
advised of the situation, must fall 
because the ratincatlon did not reach 
this country within S months from' 
the time of the accldenU To so hold 
would not be according to the letter 
or the spirit of the Employers' Lia- 
bility Act." Matwiczuk v. American 
Car. etc., Co., (Mich.) 166 NW 418. 
413. 

sa. In re Lemleux. 123 Mass. 346, 



[a1 MaasoB fox ml*, — "It is com- 
mon knowledge that the reaults of 
physical Injuries are very often not 
determinable at the time they are ra- 

events. a requirement that such re- 
sult shall be stated la to demand the 
Serformance of an impossible thing." 
n re Lemleux, 223 Mass, 346. Ill NE 
782. T83, 

as. Knoll V. Sallna, (Kan.) 1B7 P 
1167 (holdlnir, however, that, if an 
action for compensation la brought 
agaJnat a city of the aecond class on 
a claim not so presented and veri- 
fied, a recovery may be had upon It: 
but no recovery can be had aenlnst 
the city for the coats of the action). 
See Fry v. Cheltenham, 6 BWCC 162, 
105 L, T. Rep, N. S. 49B (holding 
that the Public Authorities Protec- 
tion Act, 1893, was not applicable to 
the workmen's compensation act). 

M. Powell V. Main Colliery Co., 
11900] A. C. 366, 2 WCC 29 [rev 
[1900] 2 Q. B. 146, ! WCC 361; 
Luokle V. Merry, [1916] 8 K. B, 83. 
8 BWCC 447; Lowe v. M^ers, [1906] 



2 K. 



Merry, [1916] 8 K. B, 83. 
■"- T,owe v. Myerr "«"'< 
.„-j_„ WCC 22: Lln„.„,^. .. 
6 WCC 50; Trenear v. Wells, 
3 W(X; B8. But see under act of 
1897 Haver v. Park, 8 F. (Ct. Seas.) 
250: Kilpatrlck v. Wemyaa Coal Co., 
[1907] S. C. 320. 

[a] OtmuiiataiLeaB beld to eatab- 
llah olalm.— Allen v, Hoey, 8 BWCC 
424. 

[b] OlranmvtMieMl Iwld not to 
Mtabllsh claim.— Johnson v, Woot- 
ton, 1 BWCC 258. 27 T. L. B. 487, 

68. Perry v. Clements, 3 WCC E6, 
17 T, L, R. B26. 



and obaDfOB In the law aee ci 



§§ 103-104] 
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nut a bar to the maiiitenance of proceedings for 
compensation if occasioned by mistake,"^ absence 
from the United Kingdom," or other reasonable 
cause,"* Under the act of 1897 there was no pro- 
vision for excusing the making of a claim, and the 
only way in which the necessity could be obviated 
was by way of estoppel of the employer." The 
amount of compensation demanded need not be 
sjiecified in tlie claim." Where the employee baa 
made a claim in his own behalf, his dependents 
may take advantage tliereof without a new claim.^ 
False statements in a claim are not fatal unless 
prejudicial." Where payments have been made and 
terminated, delay on the part of the employee in 
proceedings to enforce payment will not constitute 
a bar unless such as to show acquiescence in the 
stoppage of payments,"' 

[i 104] D. Medical Examination of EmplofM." 
Under some of the acts the employee is required to 
submit himself to a medical examination at the re- 
quest of the employer, and a refusal deprives him 
of the right to compensation pending such refusal,^ 
Where llie alleged accident has resulted in death, 
the family of the employee are not required to con- 
sent to an autopsy,*" 

The Englisli act provides that any workman re- 
ceiving weekly payments under the act may be 
required from time to time to submit himself for 
examination by a duly qualified medical practi- 
tioner to be provided and paid by the employer." 
In case the workman refuses to submit himself to 
such examination,"" or in an; way obstructs, the 
same,*' his right to such weekly compensation shall 

SB. Holes V. Pascall, [1911] 1 K. 
B. 982, 4 BWCC H8; Judd v. Metro- 
polian Asylums Bd., 5 BWCC 4ta. 

[a) WAM oonatttntaa mljtak*. — 
iKnorance of the law la not mistake. 
Judd V. Metropolitan Asylums Bd., 
E BWCC 420. 

fi?. DiBht v. Ship Cranler Hall, 
119131 3 K. B. TOO, fl BWCC 874; 
Smith V. Pearson, 2 BWCC 4ES. See 
Johansdotter v. Canadian Pac. R, Co.. 
47 Que. Super. 7S (holding abaence 
in a foreign country an excuse for 
not flilne a claim under the law of 
Alberta). 

68. .Sanderson v. Parkinson, S 
BWCC 648. 

[a] Bntdan ol ytoof of excuse ' 



be suspended until such examination has taken 
place. There is a similar provision for examination 
after the employee has given notice of accident.™ 
Under these provisions the employee must submit 
to repeated examinations if reasonable." Under 
the National Insurance Act of 1811, the act of an 
approved society in attempting to limit the doctors 
whose certificates may be accepted as proof of in- 
capacity is one which may be inquired into by the 
courts and is not a mere matter of internal admin- 
istration.'^ 

In c»ae of industrial dlMuea under the English 
act the r^ht to compensation is based on the ob- 
taining of a certificate of a certifying sui^eon ap- 
pointed under the Factory and Workshop Act of 
the district in which the workman is employed." 
Where the certificate is ambiguous and eontradie- 
tory, the judge may refuse to act on it.'* An em- 
ployee who has been refused a certificate that his 
disease was due to the employment is not barred 
from establisliing such fact as in ordinary cases."' 

H«dical referee. Wbere after a medical examina- 
tion the parties have been unable to come to an 
agreement,' provision is made by the English act for 
reference to a medical referee." The referee is 
required to give a certificate as to the condition of 
the workman and his fitness for employment, speci- 
fying, where necessary, the kind of employment for 
which he is fit, which certificate is conclusive evi- 
dence as to the matters certified.'' This provision 
applies in like manner where no agreement can 
be eome to between the employer and the work- 
man as to whether, or to what extent, the inca- 



Nonhern R. i 
6»6. 

lb] Matton ooutttntliw reaaoa- 
abla oania. — (1) Payment of wages 
by employer after knowledge ot the 
?^=...F.".. .."„ry n»l5] S K. B. 83! 
; Turnbull v. VlSkers. 7 
<Z) Belief that Injury la 
son V, South Moor Col- 
iWcn 253, 112 L. T. Rep. 
Fairfield Ship 



(3> Belief that nystagmut 

t^urpA hv mat nhfiv'e fround. 

,. .„ reasonable 

cause. Boles v. Paacall, [1911] 1 K, 
B. 982, 4 BWCC I4B, 



well. [1907] S. C, 1076: Lee v, Cor- 
tonwood Collieries Co., 4 WCC 32. 

ao. Thompson v. Goold, [19101 A. 
C. 40!*, 3 BWCC 392 [rev 2 BWCC 
166. 25 T. L, R. 1631. 

81. Moffat V. Crow-B Neat Pass 
Coal Co^ (B. C.) 7 BWCC 1040. 

63. Burnham v. Tnylor, 1 BWCC 
BGS, [ISini S. C. 70B (namei. and ad- 
dresses of former employer In claims 



iiHtrlal dise 



' Fife 



>al Co., 



claim that i; 



refused to sut>- 






made after the physician arrived, and 
the antlclnatory refusal. If It may 
be so called, did not lead prosecutor 
to countermand him, for he appeared 
and was sworn' as a witness,"^ Birm- 
ingham V. Lehigh, etc.. Coal Co., (N. 
J. Sup.) 9E A 242. 243. 
' ae. Voorhees v. Smith Schoon- 
maker Co.. 86 N. J. L. BOO, 92 A 280. 

87. Workmen's Compensation Act 
(1906) schedule I (14). 

ee, Harrison v. Itowling, [1916] 3 
K. B. 218. 3 BWCC B44 (holding that 



ghown); M 
C 67 (hold 



dltton that the e 



aina V, 
o., * BWi 



solicitor's 
yal Mall 
69 (hold- 



Brlly » 



mployer 






Preae&iM of workman's Aootor. 

norkman has no absolute right 
n physician present at 

ess In each case. Mor- 

19121 A. C. 74, B BWCC 

) 4 BWCC 3631. But 

. . _ ... . Steamship Balnbrldger 

909] 2 K. B. 802, 2 BWCC 383 (hold- 



mand that hli 



eprei 



I to e 



mt). 



(fter 



i-ard 



. Kane 



lit 



India did 



r F. (Ct, Sess 



n Ireland t 



.j/usal' 

Glaagow for examinatli 

reasonable)- Finnie v. Liuncan, i r. 

(Ct. Sess.) 354. 

70. Workman's Compensation Act 
schedule 1 (4). See Osborn v. Vick- 



71. Smith > 



I A. C. 



628, 8 BWCC 313 [aff 7 BWCC 1381: 
Major V. South Kirkby, etc.. Collieries, 
[1913] 2 K. B. 14E. e BWCC 1S9: 
Longhurst v. Steamship Clement, 6 
BWCC 218. 

78. Heard v. Plckthorne, ri»13] 3 
K.^B. 299. « BWCC NB3 [rev « BWCC 

Compensation 

,pp V. Straker, 

rlBht to cross- 

aclc, [1309] 2 K. 



N9]. 
73. See Workmen 



amine certifying s 
629. i BWCC 239. 



[b] Appaal may be taken t< 



... Udston Coa. , . 

BWCC 659, 

78. Carroll v. Gray, 3 BWCC S7!. 
(1910] S. C. 700 (holding that refer- 
ence could not be made by an arbi- 
trator where there has been no proof 
as to the question to be submitted). 

[a] rrlTltsr*'— It has been held 
that the report of a referee Is privi- 
leged and only for use of the Judge. 



himself to an examination by a med- 
ical referee where he had submitted 
to an examination by the employer's 

ehysiclan. Neagle v, Nixon s Nav. 
o., [1904] 1 K. B. 339. 6 WCC 140. 
On arbltratlos see Infra t 108. 
77. Wemyss Coal Co. v. Gruden. 6 
BWCC 393, [1913]_S. C. 534; Sapcote 
V. Hancock, 4 BWCC 184; Bryce v. 
Connor. 7 F, (Ct. Sess.) 193; Gourlay 
v. Ferrler. 39 Sc. L. Rep. 463; Boase 
Spinning Co. V. McAvan, 38 Sc. L. 
Rep. 772, See also Chuter v. Ford, 
[1916] 2 K. B. 113, 8 BWCC 160 _{con- 



dise 



a). 
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paoity of the workmaa is due to the accident." 
Arbitration prooeedinge are not barred by the re- 
port of a medical referee that incapacity has 
oeaaed," and the report of the medical referee doea 
not preclude the taking of proof as to the em- 
ployee's earning capacity.™ Under the section re- 
lating to industrial dieeaaee, the medical referee 
is limited to determining whether the original cer- 
tificate as to incapacity was rightly granted*' 

[4 105] £. Penoiu Wlio Kay foBtitnta ?ro- 
ceedlugB. In the absence of provision in the statute 
to the contivry, proceedings to secure compensa- 
tion are properly instituted by the person to whom 
payment is to be made,^* without the qualification 
or appointment of an executor or adminiatrBtor," 
or a general guardian;^ but the act may by its 
terms indicate that the proceeding is to be insti- 
tuted by the executor or adminiBtrator of the em- 
ployee in ease of death or, if there is none, then 
by such person as would be entitled to administra- 
tion.*" Where the employee has made no claim, 
the insurer of the employer has been permitted to 
act to secure a determination of the employee's 
ight to compensation." 

1 Eni^and a workman desiring to make a claim 

TB. S«e McOhes v. Summerlee a minor tor workmon's compensatli 
Iron Co., 4 BWCC 434 (holdTn^ that no gTiardlan Is necessary, since !.-, 
th« burden of proof of BUpervenlna (ISlt) I 2394-T eubd i, provides that 

Incapacity due to the accident was on minors legally '-^-^ > >- 

the employee). '—' *" "-- — 

n. Cruden v. WemTSs Coal Co., S 
BWCC aSJ, fl913] 5- C. 63* [holdlPK 
that, where a medical referee reports 



right 1 
Inl 



arson's condition Is such that 
he ought to be lit to resume his ordi- 
nary work, the court, on a review, 
will not hear evidence as to his 
physical ntness on which point the 
referee's certificate Is final, but will 
hear evidence as to the person's wase- 
«arnlng capacity); United Colli aries 
V. King, a BWCC G46, [19101 3. C. 42. 

80. ^einysa Coal Co. v. Cruden, S 
BWCC BBS, riBUl 8. C. B14; Arnott 
V. Fife Coal Co.. [1911] S. C. 1029, li82 
(where an arbitrator ended the oom- 
pensatlon on the ground that the 
medical referee had cer tided that the 
workman was physically fit to re- 
sume work and that the certlflcate 
was final, and it was held that such 
certificate, although final as to the 
workman's physical condition, was 
not Unal as to his earning capacity, 
and the arbitrator must hear evi- 
dence on that matter). But met Qray 
V. Shotts Iron Co., B BWCC ZSl, 
[19121 a, C. 1267 (holding that, where 
the referee reports that ih« employee 
la lit to resume his work, proof can- 
not be taken of his earning capacity 
where the employee asserts that he 
has gone to work and ascertained 
that his earning ability U reduced). 

81. Garrett v. Waddell, 6 BWCC 
607. [1911] 8. C. 118S, 

89. McParland v. Central R. Co., 
84 N. J. L.. 42E, f! A 144. 

88. Relmers v. proctor Pub. Co., 
BE N. J. L. 441, S9 A 921. But see 
Brown v London, etc., R. Co., 1 WCC 
147 (where under the Englieh act of 
183T, arbitration was adjourned to 
permit the '"'" '" ■-*-- ---- '-"-- 



.1^1 



— Father 



, may bring 



Co., BE N. J. L. 441, 89 A 9SI. 

B4. Woodcock v. Walker, IT 

DIv. 4, IBB NY8 702; Menomlm 

Shore Lumber Co. v. State Ind 

Commn., 182 Wis. 344, 1E6 NW lEj 
See Kerr v. Stewart, Z BWCC 46. 
(holding th_at guardian 



II at rial 



'endant should be ._ 

pointed)' Barrle v. Diamond Coal CN).. 
(Alta.) 7 BWCC 1081 (holding that 
Infant should be represented by next 
friend). 

[a] niaatration. — In proceedings 
before the industrial commission by 



against his employer may be helped by his trade- 
union, or his club, or approved society." But a 
trade-union cannot take proceedings in the em- 
ployee's name," nor can, an approved society, un- 
less, as provided by the National Inanrance Act 
of 1911, the workmaa shall have unreasonablv re- 
fused or neglected to commence proceedings." 

[{ 106] T. Agreements u to OompensatloiL 
Subject under some of the acta to approval by the 
court or industrial commission,'" the employee and 
.the employer or the insurer are permitted to settle 
the right to and the amount of compensation by 
private agreement." By express provision of the 
act such an agreement when filed with and approved 
by the industrial board is the leg&l equivalent of 
an arbitral award** and may equally form the basis 
of a judgment for the purpose of enforcing pay- 
ment of compensation." To have this effect the 
agreement must not be conditional or contingent.** 
An agreement as to compensation, although ap- 
proved by the commisaion, will not deprive the 
board of further jurisdiction where it is manifestly 
incomplete." To overcome the effect of a settle- 
ment the employee may show that it was procured 
through fraud." Where an agreement is procured 
ClKBteattoa. — The board Is not 



(St. E191&] 11 Z394-1 t< 



V. Pubflc Service Elec- 
. aup.) 97 A 792. 
V. Duncan, 218 Mass. 

. Francis, [1914] 8 K. 



Rep. N. s. 
8 BWCC B 



R'CC 779; Rushton v. 
K B. 708. 7 BWCC BOB, 
tutory provisions; and 



(Mich.) lES KW 382. 

4 a] A ■Bttisaiant rtoalpt : 
er to bar a claim for furt 
pensatlon must lie filed wit: 



United R, Co., 



Boyer Van Ki 
970, 



'. Bay State St. R. Co., 
110 NB 1031; Pierce v. 

iran Lumber, etc., Co., 
Be NW SOB. LRA1916D 

Spooner v. Beckwlth, (Mich.) 

NW 971. 

— ' ration. — Where a molder 
by a splash of molten 
null liiLu ujb right eye, and after 
ample opportunity for Inveatlgation 
an agreement as to compensation was 
entered into between him and a 
casually company Insuring the em- 
ployer's liability under Hie work- 
men's compensation act (Pub. Acts 
[Ei. Seas. 1S12] No. 10). in which It 
was recited that the nature and cause 
of Injury and ground of claim was 
— "-T Iron splashed Into right 



the 



jsing 



bad t 



1 the 



r of 

accident 
ler for compensation 

the cause of the In- 
. Beckwlth, (Mich.) 

-_. _, Beckwlth, (Mich.) 

149 NW 971. 

•4. Carpenter v. Detroit Forging 
Co., (Mich.) IBT NW 874, 

BB. Foley v. Detroit United B. Co., 
(Mich.) 167 NW 46. 



ury. Spooner 
.49 NW^971. 



1 of i 



> hear 



application tor further compensation 
by an approved agreement entered 
Into by the employee while In a hos- 
pital, totally Incapacitated tor work 
as a result of a compound fracture 
of the teg, which sUled simply ths 
amount payable under the act for 
total incapacity. Foley v. Detroit 
United R. Co., (Mich,) 167 NW 4B, 47 
(the court saying: ''This agreement 
stated his average weekly wages and 
provided he should receive one-balf 
of that amount 'per week payable 
under a«t.' This was Just what tha 
law provided as applied to the un- 
disputed facts and then existing con- 
ditions, and nothing more. It (lid not 
specify how long such weekly ijajr- 
mants should continue, though an in- 
tent to cover the period of total in- 
capacity might be inferred. So far 
as It went it was according to law 
and fixed a weekly basis of compen- 
sation for the ascertained total in- 
capacity. This the board approved. 
But It made no provision for the un- 
ascertained future partial incapacity 
which might follow the total, or for 
any lump sum which should be paid 
In final settlement. The approval by 
the board of this manifestly Incom- 
plete agreement. In vl ' "' 

when made and the na 
Jury, did not divest 
Jurisdiction, nor deprli 
eral supervisory powers In material 
matters necessarily left open for ad- 
justment before final disposition of 

j^jj^ ^ »■ » see ra 

M. Barry v. Bay State St. R. Co., 

222 Mass. 868. 110 NE 1011; Car 

ter V. Detroit Forging ~ '" 
1E7 NW 374. 

[aj XUuMamtlou. — (1) Where In 
an action against a railway company 
for Injuries sustained by plaint IB. an 
employee of a third person, a sub- 
scriber under the workmen's compen- 
sation act, defendant set up in bar 
of plalntlfTs right to recover an 
agreement of settlement entered Into 
between plalntllT and his employer, 
St. (1911) c 761 pt 3 I 4, as amended 
by St. (1912) c ^71 I 9. autborliing 
■iifh agreements, the filing of same, 
the approval thereof l-y, the 

thu. 

that the board 

was without Jurisdiction because his 

slgnaf— •■ - —- ' 

false . 

the purpos 



re of the In- 
le board of 

> In material 



; Carpen 
. (Ulch. 



I, dsTelopmMtta ai 



I oluuifw* In the law si 



mutative Annotations, ai 



§106] 

cm the undeTBtanding that ia case the injured em- 
ployee's condition should not improve the indus- 
trial board would see that he received further com^ 
pensation, it cannot be regarded as binding on the 
theory that the employee's mistake wae one of law." 
Where the statutes contemplate a hearing pn an 
appJieatioD therefor with respeet to the validity 
or justice of a oompromiBc, the application may be 
in the form of an application for on ori^al 
award.*^ A mere formal award on the stipnlation 
of the parties is not a review by the commission 
precluding a further review under a statute provid- 
ing that etHnpromisea of disputes shall be subject 
to review by the commission on application made 
within a year." 

Tlw EBgUili act confers full power on the parties 
to settle questions as to compensation by agree- 
ment,* which may be express or implied,* although 
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an agreement to continue payments eannot be im- 
plied from the fact that the employer m^es pay- 
ments to a workman during a period of clear lia- 
bility.^ The act further makes specific and detailed 
provisions for the re^stration of a memorandum 
of any such agreement on which it beeomes en- 
forceable, in the manner of a coonty court judg- 
ment.* It is a condition to the registration of the 
memorandum that the registrar be satisfied as to its 
genutnenesa' and that it represent the agreement 
actually made.^ Provision is made for notice to the 
parties interested' and for a reference to the eounty 
court jndge in specified cases,^ such as where it is 
contended that the workman baa returned to work 
and is earning the same wages as before the acci- 
dent,* or where an agreement as to the payment of 
a lump sum appears inadequate"* or to have been 
obtained by fraud, undue influence, or improper 



auch a«re«ments the fuune effect »s 
a decision of the I>oard. Barn v. 
Bar Stata St. R. Ccl. 221 Maaa. ttt, 
110 NB lOSl. (2) Where no deceit 
was practiced by the Insurer's agent 
In Indudnc the Injured employee to 
accept certain compenaatlon and the 
ampioyee. although aupposlngii he was 
alcnlDK a receipt, did not read It or 
ask to have It read, he could not 
deny Its validity. Winn v. Adjust- 
able Table Co.. (Mich.) 168 NW 372. 

97. Carpenter v. Detroit Forglne 
Co.. (Mlcfa.) IDT NW 174. 

98. Menominee Bay Shore Lumber 
Co. V. State Industrial Commn., 162 
Wis. 144, IBS NW IGl. 

M. Uenomlnee Bay Shore Lumber 
Co. V. State Industrial Commn., 182 
Wis. S44, 166 NW IBl. 

1. See Workmen's Compensation 
Act (ISOB) I 1 (3): and cases Infra 
thiB section. 

[aj OoB al dara M oa. — The receipt of 
a sum which there Is an existing 
ISKal llablUtr to pay does not const^ 
tute a consideration for a releaae of 
future liability. HUKhes v. Vothey 
Quarry Co., 1 BWCC 41S. 

[ bl Aa aReemeiit maj 'be tannl- 



[c] TTaOsr the act of ie>T It was 
held that the mere fact that the em- 
ployee returned tc work for the 
former employer amounted to an 
asreement as to the termination of 
compensation. Williams v. Vauxhall 
Colliery Co., [IBCnj 2 K. B. 4»S, 9 
WCC in. Sea Bradbury v. Bedworth 
Coal. etc.. Co., 2 WCC 138 (holdlnjr 
that eompenBation _mlBht be terml- 

' '] The prm 



proTlsJioB for Uia regla- 

tratloB of affreaiBsats for the re- 
demption of a weekly payment by a 
lump sum has no application where 
no weekly payment bas ever been 
made. Ryan v. Hartley, [1912J Z K. 



2 ■ BWCC 1(0, 
8c. L. Rep. 477:"" 



See'Raoklne v. klfe Coal 
s dWCC 401, [IBIB] S, C. 478 (h 

Ini an agreement for th- „ _ 

Hon of compensation not estab- 
lished), 

S. PhllHpH V. Vlokers, [1B12] 1 K. 
B. le, 6 BWtc 23: Hartshorne v. Cop- 
pice Colliery Co., S BWCC 3E8, 100 L. 
T. Rep. N. S, 609: McCarthy v. Sla- 
pleton-Bretherton, 4 BWCC 281. 

4. Workmen's Compensation Act 
(190«) schedule II (9): Qoodssll v. 
Sailing Barge Lloyda, [1914] 3 K. B. 
1001, T BWCC SSI; Rei v. Bow 
County Ct. Registrar. flSlI] 3 K. B. 
266, 7 BWCC 1001: Bonney v. Hoyle. 



[1914] 2 K. B. 257. 7 BWCC 168; 
Godbolt V. London County Council, 7 
BWCC 409; Babcock v. Pearson, B 
BWCC 841. [1913] B. C. 959; Thomp- 
son V. Porraro, « BWCC 4«1: Mc- 
Gulre T. Paterson. • BWCC 370, 
[1313] S. C. 400. 

[a] jL|ri«em.uit not la witUiig'. — 
An agreement to pay compensation 
under the workmen's compensation 
act of 1897, although not In writing. 
may be enforced under the act by 
lodging a memorandum of agree- 
ment and getting the authority of 
the sheriff to register It In terras of 
the act; and this mav be done, al- 
though slx_ months from the ^date 



[b] 

agTsamant may be registered. JoneH 
V. Great CenL R. Co., 4 WCC 23. 
See also Humphreys v. Law Land 
Bldg. Department. G7 Sol. J. 114 
(where an Implied agreement was 
recorded, although Incapacity was 
alleged to have ceased), 

[cj Tlie award may be registered 
Instead of a memorandum. BaJley 
V. Plant, 3 WCC 207, 17 T. L. R. 449. 

Id] Seatb of pM^.— When a 
valid agroeinent tor redemption has 
been come to. the subaequent death 

"" "'"Wast" 



Brym 



Coal. 



a right 



the workman under auch 
agreement passed to, and vested In, 
hFs administrator). 

B. McLaughlin v. Pumpherston 
OH Co.. 8 BWCC 864: Uoore v. 
Pryde, 6 BWCC 384, [19131 S, C. 
4S7: McQulre v. Paterson, 8 BWCC 
370. £1812] S. " 



ley. 2' BWCC 437. 4^ So. L. Rep. 401 



)a] OoilBstoa tioax memorandnm. 
t Is no objection to the genulna- 
nees of an agreement that Tt omits 



the workman. MoLaueblln v. Pum- 
pheraton OH Co.. [1916] S. C. 66. 

[bl mfeniue from noelita.— (1) 
The Judge Is not bound to Infer an 
agreement from receipts for com- 
pensation. Madden v. Guest's Ex- 
ecutors. [1916] 1 K. B. 78 (where 
the court declined to Infer an agree- 
ment). (2) Where a workman who 
had accepted payments "as the 
amounts payable under the Work- 
men's Compensation Act, 1906," 
sought to record a memorandum 
which stated that the employers ad- 
-iltted liability -- "-- 



memorandum as i 



[1916] S, C, 620. 

8. McLean v. Allen Line 8S. Co., 
6 BWCC 627. [1812] S. C. 266: Uarts- 
hqrne_ y._ Coppice Colliery Cte., "■ 



7. Price V. Westminister Brymbo 
Coal. etc.. Co., [1916] 2KB. 128, 8 
BWCC 267: Bonney v. Hoyle, [1914] 
2 K. B. 267. 7 BWCC 168; Arnlaton 
Coal Co. v. King, 6 BWCC B2S, [1913] 
S. C. 892. 

8. See Workmen's Compenaatlon 
Act (1906) schedule II (8). 

8. Scott v. Sanquhar, etc., Col- 
lieries, 8 BWCC 40E, [1B16T_S. C. 620: 
Keevons v. Mundy, 7 BWCC 883. 
See Cunningham v. McNaughton, 3 
BWCC 676 (where record was re- 
fused because of recovery of em- 

[a] Blmnltaaeoiw appUeatina fox 
review. — Where an application by a 
workman for the recording ot an 
agreement filing compensation and 






. his 
compensation 



r dl- 



a proof In the application for re- 
view. The workman having moved 
for a warrant to record the memo- 
randum In respect that Its genuine- 
ness was not disputed and that no 
other question of fact arose, the 
sheriff refused the motion and al- 
lowed a proof to proceed on the same 
day as the proof In the application 
for review. It woa held, on appeal, 
that the aherllT was not bound to 
grant a warrant to register the 
memorandum of agreement without 
awaiting the result of the proof In 
Ihe application for review. McVey 
v. Dixon, IISIDI S. C. 644; McBwan 
v. Balrd, [1910] 8. C. 436. 

10. Rex V. Bow County Ct. Regis- 
trar, [1914] 3 K. B. aeV 7 BWCC 
1001: Balrd v. Ancient Order of For- 
estors, 7 BWCC 943: McVIe v. Taylor, 
7 BWCC 891: McGulre v. Paterson. 6 
BWCC 370, [1913] S. C. 400; Johnson 
V. Oceanic Steam Nav. Co., B BWtx; 
322. 

[a] Adsanocy. — (1) The registrar 
Is not bound, before reelsterlng a 
memorandum of agreement under the 
Workmen's Compensation Act 11906) 
(8 Edw. 7 c 68) schedule II (9) Id), 
to Institute inquiries to obtain Infor- 
mation as to the adequacy of the 
payment made thereunder, and an 
agreement so made Is binding on the 
workman, although the Injuries Ul- 
timately prove much more serious 
than, they were at tlrat supposed to 
be. MctSuIre v. Paterson, ft BWCC 
370, [1913] S. C. 400. (2) The r"- 



the agreement 

Bjiowji by the receipts was not _.. 

agreement to pay during total inca- of a 
paclty only, and that the sheriff was 

wrong in retualng to record the .— _ — , 

!..__ .. — , ijg|„j genuine, under the Workmen's Compensation 
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meanB." Pnrther, the county court judge may at 
any time rectify the Twister. Tlie powers of the 
judge on reference are, in general, limited to de- 
termining whether the memorandum submitted for 
regieitration is one which ought- or ought not to be 
recorded." But on an application to record a memo- 
randum of an agreement to pay compensation during 
total incapacity, where there is a counter application 
to reduce or to end the compensation, the arbitrator 
should find as to the wage-earning capacity of the 
employee." In order that the memorandum may be 
registered : (1) The agreemoit must be one settling 
a question as to liability to pay compensation under 
the act;" (2) it must be confined to compensation in 
case of either death or partial or total incapacity ;'' 
(3) the obligation must be limited to an obligation 
to pay money and must not be contingent on any 
event other than death or total or partial inca- 
pacity," and (4) it must be a subsisting agreement 
under which either arrears or future payments are 
or may become due." Where an agreement is re- 
corded it may be enforced until varied by the record- 
ing of another agreement or by a review," On re- 
fusal to record a memorandum the agreement is done 
away with." 

[i 107] a. Aibitoatdon— 1. In Oonenl. The 
British Workmen's Compensation Act contemplates 
a settlement of disputes arising under its provisions 
by an arbitrator agreed on by the parties, or, in 

IB. Popple V. 
c. Co., [1912] 2 



default of an agreement, by the judge of the county 
court or an arbitrator appointed by bim to act in 
his place." A somewhat similar provision is found 
in several of the statutes in the United States, with 
Uiis difference, however, that, with apparently but 
one eiception," they provide for an arbitration com- 
mittee of three members, one of whom shall be a 
member of the industrial accident hoard or com- 
mission, or an agent appointed by it.^' The decision 
of the arbitrator or arbitration committee, as the 
case may be, is subject to review, according to the 
provision of the particular act involved, by a court 
designated," by the state industrial commissioner," 
or by the industrial accident board or commission.'* 
Where no claim for a review is made, the decision 
of the arbitrators is final and bindii^ on the 

[i 108 j 2. English and Caaadiao Frftctice. Un- 
der the English statute, in the absence of agreement, 
questions arising nnder the act may be settled 
by a committee, if any exists, representing tlie em- 
ployer and employees,™ by a single arbitrator agreed 
on by the parties," by the judge of the county 
court,^ or by a single arbitrator appointed by that 
judge.''' The county court judge acting under this 
provision acta in the capacity of arbitrator and not 
of judge,'' and he cannot exercise powers which he 
possesses as judge and not by virtue of the compen- 
sation act.°° 



lump Hum Is adt,, 

man has no rlEht to object to the re- 
cordlriE' of tha tnemorandum either 
because the amount named In the 
agreement la Inadequate, or on any 
other groundH. Rei v. Bow County 
CI. Reglotrar, [1314] 3 KB. ZBfl, 7 



BWCC 1001. 

U. Burns . 
[I91I] S. C. 3S8. 



, Balrd, 8 BWCC aBE. 



K. B. 103, e BWCC 

under this provision there was no 

Kiwer to modify the agreBment); 
cGulre v. PaterBon. BWCC 170. 
flSlSl S. C. 400; Sohofleld v. CloUBh, 
B BWCC 417. 
[a] ^'V' 



• the workmen' 






raoom. — The 
S of the second 



memorandum of 
Tound that at the 



^Bid Shipt 



! he t!ld be- 
e the accident. Balrd v. Steven- 
. [190T] S, C. 12E9. 
3. Mortimer v, Secretan, [1909] 
C B. 77, 2 BWCC 446; Halla V. 
, I BWCC 72; McDonald v. 
' Shipbuilding, etc.. Co., 8 F. 
IS.) s; Cammlck v. Glaerow 
Iron, etc., Co., 1 F. (Ct. Seas.) 198; 
Goffln V. Plummer, 49 L. Jo, 143 ; 
McVIe V. Taylor, [19141 S. C. B33. 
SeeGoodsell v. Sailing Barge Lloyds, 
[19141 3 K. B. 1001, 7 BWCC 631 
(holding that the judge cannot de- 
ground that the applicant Is not a 

[al AppwU will He from a decl- 
Hton. Addle v. Coakley, 2 BWCC 437, 
46 Sc. L. Rep. 408; Johnson v. Mew. 
1 BWCC 113. 98 L. T. Rep. N. S. 617; 
Brown v. Orr, [1910] S. C. B2«, 
1'n.iir^ Binning v. Easton. S F. (Ct. 
— . . .. — '"ylron. etc.. Coal 

i BWCC 831. 
Frod Ingham Iron 
•■ - ifl, 5 BWCC 



;o.,''f['9iz]'' 



? 59o¥]'s°"i 

J. Petrle, 6 E 



394: McEwan v. Balrd. [1910] i 

43$. 

IB. Pop Die V. Frodlngham Iron, 
etc., Co., fl91il 2 K. B. iTl, S BWCC 
)94: McNaughton v. Cunningham, 3 
BWCC B7B, 119101 S. C, 980; Hanley 
V, NIddrle, etc.. Coal Co., [IBIO] S. 
C. 87B. But see Blake v. Midland R. 
Co.. [19041 1 K. B, 503, 6 WCC 183 
(holding that an agreement need not 
be In force at the time of the appli- 
cation); Keeling v, Eastwood, 8 WCC 
1 87 (holding that a memorandum 
should be registered, Eilthough there 
Is another of later date). 

[a] - . i . 



I may be recorded, although the 

money has already been paid. Rex 
V, Thollord County Ct. Reglatrar, 
[191B] 1 K. B. 224, a BWCC 276, 

19. Fife Coal Co. V. Lindsay, 1 
BWCC 117, 4B Sc. L. Kep. 317. But 
see Balrd v, McWhInnle, I BWCC 109, 
45 Sc. U Rep. 338 (holding that the 
receipt of wages operated as an Im- 
plied agreement to reduce the com- 

90. Beech v. Bradford Corp., 4 
BWCC 238. 

91. See Infra I 108. 



act of 1911, appeals i 
to the circuity or oou 



iK.— (1) Under the 



re heard de 

.. _mpire Mfg. 

Co., 271 111, 304, 111 NE 81. (2) 

Jurisdiction with the circuit court In 
all matter B arising under that act. 
although the amount of the claim or 
Judgment entered exceeded one thou- 
sand dollars. I.auruBZka v. Empire 
Mfg. Co., supra. 

M. Iowa Acts (1913) c 147 | 13. 

as. See statutory provisions. 

[a] VMMaaltT of jpuanlng' atata- 
tory ramadj. — The Michigan act se- 
cures to parties claiming to be ag- 
grieved by the decision of an arbitra- 
tion committee; First, an appeal to 
the industrial accident board; sec- 
ond, a review of questions of law In- 
volved In the decision on appeal; and 



the supreme c 



will n 



Drarl proceedings a 



-. .,_„ ,~ , 168 

NW 3J7. 

Xaarlnt- and detMminatlon ob xa- 
TlOTT see Infra SI llfi-121. 

37. In re Hunnewell, 220 Mass. 
351, 107 NE 914. 

38. Mulholland v. Whitehaven 
Colliery Co.. 3 BWCC 317. 

39. Workmen's Compensation Act 
(1906) schedule II (2). 

30. Workmen's Compensation Act 
(1906) schedule II (2). 

[a] nierlifB court In Scotland 
is Included. Rei v. Owen, [1902] 2 
K. B. 438, 4 WCC 160. 

[b] Acoidant iB EulKBd and am- 
ployar raaUant lu aootltuid. — Where 
a workiran resident In England is 
engaged by an employer ™-irton( <n 
Scotland, and during the 



) with E 



fde*?t fn ^ns 



the Judge of the _. . 

whose district the accident happens 
has Jurisdiction under the Work- 
men's Compensation Act (1897) 
schedule II par 9, to hear an arbi- 
tration for the settlement under the 
■ct of the compensation due to the 
:orkm_an. _ Rei___v.__Owen, [1902] 2 



Mountali 

i6, 1 WCC 

Taylor - 



. Parr, [1899] 1 



rlpps, [1914] 1 K. 
a. BOS, I ony.y, all; Mountain v. 
Parr, [18991 1 Q. B. 806. 1 WCC 110. 
[a] AvpUoatloaa of mla. — (1) The 
county court Judge sitting as an ar- 
bitrator haa no power to make an 
order for the examination of the ap- 
plicant who Is In a hosintal, by a 
substitute. Taylor v. Crlpps, [1914] 
1 K. B. 989. 7 BWCC 621, (2) 
An application for a new trial cannot 
be entertained after the award has 
been made. Mountain v. Parr, 1 
WCC 110. IE T, L. H, 262. (3) There 
la no power in the arbitrator to order 
Interrogatories to be delivered, or aa 
answer to interrogatories. Sutton v. 
Great Northern R. Co., [1909] 2 K, B. 
"'• " ■"■■ (4) When the 



ts and ekaa(a* in the law see ci 



e Annotations, sametltle, pi 
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NeCBBBity of dispute. Id order that there mfty be 
an arbitration, a question must have arisen i" and an 
application cannot be entertained where there hae 
been an agreement." Where an application for 
compensation is met by a contention that there is a 
reoorded agreement, the judge mnst find whether 
there was or was not an agreement." If there was, 
the agreement aa recorded must stand recorded. If 
there was not, then the recorded memorandum must 
be removed from the register and the application for 
compensation heard.'^ An unregistered agreement 
aa to a lump sum payment, however, is no bar to a 
claim for compensation.*' 

Particulars. Particulars correctly describing the 
nature of the injury need not be amended because 
of inaccuracy as to the effect.^ Tbe employee la 
not bound to prove answers in his particulars which 
are not traversed by the employer." 

Hearing. An adjoummeat may be bad to enable 
the workman to meet an unexpected defense," but 
it is not compulsory where sought to permit the 
filing of an answer by the employer." The arbi- 
trator is bound to hear proof that death resulted 



from an accident arising oiH of and in the course of 
employment.*' The arbitrator must conuder the 
evidence which is tendered, as well as his own local 
knowledge of tbe condition of the labor maiket.'* 
A. witness may be recalled and additional evidence 
taken after tbe juc^ has begun his award.** 

Endencfl. The burden is on the claimant to estab- 
lish that the injury was the result of accident aris- 
ing out of and in the course of the employment;*' 
and, where the claim is by a def>endent, that death 
resulted from tbe accident." Both of these propo- 
sitions may be established either by direct evi- 
dence or by legitimate inferences from the facts 
proved." But there must be something more than 
guess, eonjectnre, or Bniinisei*^ and where the 
proof is equally consistent with' other theories, it is 
not sufficient." The unexplained drowning of a sea- 
man win not in itself raise a presumption of death 
by accident arising out of and in the course of em- 
ptoymeut."' In case of fatal accidents as to the 
occasion of which there is no direct evidence, the 
inference that they arose out of the employment 
may sometimes be supported by the faot that the 



ts punishable 

dlcial proceeds nr. 
[19091 ' " - ■ 



Appaaraniw ')>j oonaaal. — The 

ina.y tn his discretion refuse to 
■he raanaBlnB clerk of the 



-- -- --. . Free- 
land. [1913] A. C. 221, 8 BWCC 265 
[afr G BWCC 598, [1912] 8. C. 1KB]; 
Cooper V. Wales. [ISlSf 3 K. B. 210. 
8 BWCC 69B; Rhodes v. Soothlll 
"' ■ ~ "lery Co.. [1909] 1 K. B. 

, — "-dwell V. Lon- 

--- -- --,^7 BWCC 886: 

Wooder V. Lush, 7 BWCC 673; Samp- 
son V. General Steam Nav. Co., 7 
BWCC 107; Fayne v. Fortaacue, fi 
BWCC 63*; Brown v. Hunter, 5 
BWCC 589; Barron v. Cttrmiehael, 6 
BWCC <36; HlgKlns v. Poulson, 6 
BWCC 66; BrooTts v. Knowlea, G 
BWCC 15; Mercer v. Hilton, 3 BWCC 



, 2 BWCC 377; 



Joties V. Great tfent. R. Co., < 'WCC 
23: Webster v. I^ondon, etc., R. Co, 
a WCC 62; Gourlay v. Sweeney, S F. 
<Ct. Sess.) 965; Cafedon ShlphuildlnB. 
etc.. Co. V. Kennedy, 8 F. (Ct. Sesa.) 
960. 

[a] ApplloatloM for rarlaw. — 
Requirement of a dispute applisB 
only to orlelnal applications and not 

Teea Shipping Co. v. Whllocn! [1913] 
3 K. B. fl^2, B BWCC 6B9, 

86. Field V. Lonsden. [1902] 1 K. 
B. 17, i WCC 20; Poi V. Battersea 
Borough Council, 4 BWCC 261; 
HawkeB v. Coles, 3 BWCC 163 (hold- 
ing alleged agreement not genuine); 
Baird V. Dempster, 2 BWCC IH, 46 
Sc. L. Rep. 119; LochesUy Iron, etc., 
Co. V. Sinclair, (1907) 5. C. 1071; 
Dunlop V. Rankin, 39 Sc, L. Rep. 146; 
Trenear v. Wells, 3 WCC 68: Busby 
V. BlchardHon, 3 WCC 54. See Kana 
V, Stein, 8 BWCC 620. [1915] S, C. 
863 (holding that application did not 
show agreemenl): Dempstei 
I BWCC 62, 45 Sc. L. 
(holding that agreement 
mlnated). 

[a] An KppUaation to 



■. Balrd. 



proc 



-imullnneously. King" v, Armlsto 
C-o^il Co.. [1913] S. C. 89S. 

3S. Rees v. Consolidated Anthra 
pits Collieries, 5 BWCC 403. 

37. Rees v. Consolidated Anthra 
Mte Collieries. 5 BWCC 403. 

38. Bates v. Holding. 7 BWCC 8( 

39. Sidney v. Collins, 3 BWCC 43! 
«. Rudge V. Young, 7 BWCC 40( 



"L 



. HumphrleB, 5 BWCC 

R. 647. 

r V. Cude, 1 WCC 1*0, 



'7 Wilsons 

-- -- . ( — 

goI.~"B BWCC 4 

46. Glasgow Coal Co. 
[1916] 2 A- C. 1 (a« [1£ 
1020]; Marshal) v. The 

Wild Rose, [ " " 

CC 76; Dyl- — 

Co.. 6 BWC, _. -. — r. - 

lft3;Charvll v. Manser, G BWCC bbg; 
ThackH-sy v. Connelly, 8 BWCC 37; 
Federal Gold Mine v. Ennor, 13 C. 
L. R. 276. 

47, Marshall v. Sheppard, 6 BWCC 
671; Thackway v. Connelly, 3 BWCC 
37; Charles v. Walker, 2 BWCC 6. 
"' ~ ■ R. 609. 

"\ "S 

9!2C 898: Proctor v. The 

nHnip_ serblno. [1S161 3 K. B. 

8 BWCC 672 [aB [1*161 A. C. 

Wood V. Wilson, t BWCC 760, 

. _. L. Rep. 726; Ijee v. Stag Line. 

BWCC eSOjFennah v. Midland, etc., 



26 T. 

48. The Steamship Swi 

V. Rice, jr ^ --- 

298. AnnCTa 



L Vale 



464J_; ■ 
29 T. : 



•an*. — (I) Thatdrownln 
required to pass along canal was 
accidental. Furnlvall v. JoLnaon's 
Iron, etc., Co., 5 BWCC 43. (2) That 
miner was killed while riding on tub. 
Bates V. MIrfleld Coal Co., 8 BWCC 
166. (3) That death of miner from 
falling debris after shot was not in 



the ' 






sing I 



: of i 



h Colliery 
-.,. U7V. a dtFCC 278 [rev i ii»vi,t, oaj, 
(6) That accident was in the course 
of employment. Roberts v. Trollop, 
7 BWCC 678 (workman found under 
scaffold with brush in hand); Ha- 
ward V. Rowsell, 7 BWCC 662, 111 L. 
T. Rep. N. 3. 771 (tall from bicycle): 
Pugh v. Dudley, 7 BWCC B28 (mine 
brusher killed by powder explosion). 
(6) That accident arose out of em- 
ployment. Kerr v. Ayr Steam Ship- 
ping Co.. 7 BWCC 801, 30 T. L. R. 
664 [rev 6 BWCC 826, [1913] S. C. 
331] (cook on ship last seen resting 
In bunk: body found In sea next 
day): Roberta v. Trollop, 7 BWCC 
678 (workman found under scaftold 
from which he had fallen): Haward 
V. Rowsell, 7 BWCC 562. Ill L. T. 
Rep. N. 8. 771 (fall from bicycle); 
Pugh V. Dudley. 7 BWCC B28 (mine 
brusher killed by powder exploalon). 



[h] 



Vaota beta not to nvport In- 
^••wbm. — (1) That engineer of traw- 
ler was killed by accident arising 
out of and in the course of employ- 
ment. Gilbert V. The Steam Trawler 
Nium, [1910] 2 K. B. SB6. 3 BWCC 
46B. <2l That Injury to seaman by 
fall while returning to ship arose 
out of and In the course of employ- 
ment. MoHonald v. The Staamshlp 
Banana, [1S08] 2 K. B. 826. I BW(5c 
186, (3) That blood poisoning from 
scratch on knee of collier was from 
accident In the course of employment. 
Wood V. Davis. 6 BWCC ifS. 

4S. Booth T. Leeds, etc., Canal Co.. 
7 BWCC 434; Smith v. Stanton Iron- 
works Co. Collieries, 6 BWCC 289; 
Chandler v. Great Western R. Co., 
5 BWCC 264, 106 L. T. Rep. N. S. 
479; Brown v. Kidmaji. 4 BWCC 199; 
- The Ship Wild "--- " 



irely guessing at the fact Is 

at cannot be defined in any fo. . 

L that _one can Invent^' (per Lor 



1. L. C). The Ship Swansea Vale 
Jl912j A. C. 238, 4 "—"•'• 
AnnCasl912C 899. 



. 238, 4 BWCC 



. Great Western R. 
, 106 L. T. Rep. N. 



.^; Mitchell V. 

WCC 16. 
"in cases unaer tnis Act, In the 
same way aa In cases under any 
other statute or at common law, the 
plaintiff must prove his case; and, 
although he may establish a state of 
' — hich lead c-- -- -'■ - -■--• 



hts 1 



of what t 

methlng moi . . 

' facts which Is 



61. Marshall 



ok placer he n 



Bslble 1 



Ship Wild 
; BWCC 7«; 
)9] 2 K. B. 



ship i_. 

continuous, stands L.. _ 

shown, or properly Inferred, that 
when last seen he waa engaged In do- 
ing his duty as a seaman, the Court 
may presume that the accident with 
wh[ch he met arose out of his em- 
The Steamship 

^, 344, 8 BWCC 

held to permit Infer- 
that death was by accident 
f out of and in the course of 



. [1916] J K. 1 
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workman iras last seen in an adjoining place doing 
something in the way of employment. Btatementa 
by a deceased employee are not admiesible aa ad- 
miasions on an application by Ms dependents;" nor 
are they admisBibte as a declaration against interest 
when made before a claim by the employee had been 
made, or before the employee knows that he may 
be able to make a claim. '^ Statements by an in- 
jured employee, since deceased, as to the cause of 
the injury are inadmissible." On a question of 
paternity aSeeting the question of dependency, the 
admissions of the deceased employee are admis- 
sible.°* Evidence of payment of compensation to the 
employee before his death may be sufBcient, in a 
claim by the dependents, to support a finding of 
death by accident arising out of and in the course 
of employment.'^ 

Medical referee. On an arbitration the arbitra- 
tor may, subject to r^iilations made by the secre- 
tary of state and the treasury, snbmit to a medical 
referee for a report any matter which seems mate- 
rial to any question arising in the arbitration." The 
medical referee's report is not conclusive, but must 
be weighed with the other evidence.'^ The report 
of such a referee should be considered, although not 
directly responsive to the question submitted." 
Where there is ambiguity, the report may be sent 
back for an explanation as to its meaning," or for 
a direct finding." A reference should not be made 
before the evidence has been takMi.** The judge 
of the county court, if he sees fit, may also summon 
a medical referee to sit with him as an asseHsor.** 
Where an arbitrator is sitting with a medical as- 
sessor, he has a right to act on the advice of the 
assessor on matters of medical opinion and medical 
inference, even if there is not any corresponding 
opinion on the part of the medical witnesses.** 

Findings and notsa. The judge should state in 
brief form the facts on which he makes his award" 



ru 



The SL_, _ _.. __ __4 

(aallor found drowned alongelde of 
ship). 

S3. Roberts v. Trollop, 7 BWCC 
678. 



iarrod 8 BWCC 474 
113 1,. 1. itop. N. S. 6TS. 

56. AroyB v. Barton. H9lS) 
B. 40, G BWCC 117 {statemei.. ._ 
physician); Gtlbey v^ Great Westerr 



[a] In Ibnltoba, under a ntatula 
treatlns llleKltLmate and lealtlinate 
children as on the same footing, the 



60. Oracle v. Clyde SpinnlnE Co., 
8 BWCC eSO, [ISISI 8. C. BOB. 

61. Kennedy v. Dixon, S BWCC 
434. [1913] 3. C. ess. 

sa. Winters v. Addle, etc., Col- 
lieries, t BWCC Gil, [1»1I] 8. C. 

aal Pelll V. Payne. 8 BWCC 111; 
Gray v. Carroll. 8 BWCC 6T2, [1910] 
S. C. 70O; Johnstone v. Cochran, 41 
Sc. L. Rep. 641. 

H. Workman's Compensation Act 
(ISOE) schedule II (S). 

[a] VxaiWUo* of nfarM—- A med- 
ical assessor cannot act ai such 
when he has as medical referee dls- 
mlssed the applicant's appeal aKalnst 
a certlfylnE surgeon's certlncate, 
WalllB V. Soutter, [1915] W. N. 68. 

B6. Woods V. Wilson, 8 BWCC 
288, 84 X.. J. K, B. 1067, 8 BWCC TBO, 
29 T. L. R. 726. 

68. Qrlsfs V. The Steamship 
Oamecock, 8 BWCC 16; Jones v. Tlr- 
donkln Colliery Co., G BWCC 3; Mar- 
shall V. Price. 30 'T. L. R. Ut. 

VT. Turner v. Miller, S BWCC SOB; 



and should take a note of the proceedings whether 
requested so to do or not," Where the materitd 
facts are not brought out in the evidence," or where 
the judge's notes are insufficient," the case may be 
sent back for retrial. So also where the judge has 
failed to find as to a material point." So where the 
trial judge has made two findings, one in favor of 
the applicant and one in favor of the employers, 
and neither is apparently supported by the evi- 
dence, the ease must be sent back for a new trial.'' 

Award. The statntory form of award which is 
to be adopted in ordinary cases is for compensation 
at a stated sum per week "to continue during the 
total or partial incapacity.'"* There is no author- 
ity to make an award to cease at a certain date in 
the future," or to make an award of a specified 
sum or of two thirds of the difference between an- 
other specified sum and what the employee actually 
earned, whichever sum should be leas.'* Where- the 
employee fails to introduce evidence from which his 
loss of earning capacity may be determined, an 
award of compensation is improper and will be 
altered to a declaration of liability." In the case 
of industrial diseases, where the workman has been 
employed by several Arms during the twelve months 
preceding the application, the liability of the re- 
^eetive employers cannot be apportioned merely 
by a consideration of the length of time during 
which the workman was in their employ, but the 
question must be dealt with by the arbitrator as 
be would deal with any other question, and he must 
admit evidence and consider and distinguish between 
the respective merits of the employers. The award 
in the case of sevetal dependents must be ^>ecifla 
as to the sum allotted to each." 

AppsaL An appeal may be taken to the court of 
appeal from the decision of the judge of the county 
court on a question of law submitted to him by a 
committee or an arbitrator," or from his decision 

RftjTnan v. Fields, t BWCC 119: 
Wright V. Sneyd ColUrles, 84 L. J. 

K. B. issa. 

Greenacres Spinning 

Scanlan, t BWCC 

---. - /ard, 7 BWCC 441; 

Rayraan v. Fields, 3 BWCC 119; 
Gellyceldrlm Colliery Co. v. Rogers. 
3 BWCC 62; arlHlths v. Wynnatay 
Collieries, 2 BWCC 460; Brine v. 
Corry, T WCC ISO. 

TO. Seller v. Boston Rural Dist. 
Council. 7 BWCC 39; Silk v. Isla of 
Thane t Rural Dist. Council, 6 BWCC 
G3B; Bills v. Fairfleld Shlphulldlng, 
etc., Co., 6 BWCC 308, [1913) S, C. 
217; Chevorton v. Cooanic Steam Nav. 
Co., 6 BWCC 263; Rees V. Consoli- 
dated Anthracite Collieries. 6 BWCC 
403; Cowan v. Simpson, 3 BWCC 4. 

''" '' Status of dependent.- ~~ 



Co.. t BWCC 3B. 

m. Walsh 
414; Taylor - 



bltrat 



e status 



JohnE 



■. Sper 



CC 30i, 4G 5c. I 

71. Sambrook 

Collieries Cc ~ 

K. B. 292,^ BWCC 3>... 

73, Baiter v. Jewell, 3 BWCC 
Allan V. Spowai" " ""■ ~ 



. _ . Sbarlston 
7 BWCC 728. 

Poulson, [1912] 2 



74. Newhouse 
CC 137. 



Johnson, E BW 
Johnson, [1914] 



78. Workmen's Compensation Ac 
19a«) schedule 2 (4). 
[a] Appeal wUl not It* Olreotlr ti 



K. B. 694. 
76. Barrn 
•o., [19161 1 



■i aavalopnuBta and ebaarss In the law see cumulative AnnotationB, same title, page ai 
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when he bimaelf has aeted as an arbitrator;" and 
a farther appeal ma; be had to the house of lords 
from the eonrt of appeal.*" The notiee of appeal 
must stat« the gronnds/^ and the queAions eooeid- 
ered will be confined thereto." A party eannot 
appeal from an award wtaieh he has taken advantage 
of,^ nor ean he nrg« grounds which he did not urge 
below.^ On appeal, questions of fact will not be 
reviewed in case there is any eridence to support 
the decisions of the trial judgie or arbitrator.^ The 
finding of the arbitrator as to the reasonableness of 
a refusal to undergo an operation is on conflicting 
evid«ice one of fact which will not be intOTfered 
with,^ but it may be reviewed where eontrary to 
the medical evidence of both the employer and the 
employee." The discretion of the arbitrator as to 
the amount of compensation cannot be interfered 
with on appeal."* Bnt an award of eompenaation 
eannot be snstained where it is made without evi- 
dence to justify the basis taken as the aven^ earn- 
ings o£ the employee.^ So the case will be sent back 
where the arbitrator does not decide as to the wort- 
man's e^moity for work," A finding below will 
not be interfered with where any possibility of 



changed;" but a new trial moat be ordered wher« 
ineompetent evidence has been admitted and the 
judf^e cannot be said not to have been infiueneed.** 
On the appeal the cause** may be remitted for 
further proof, and where a retrial is granted the 
case may be sent back to another judge." Where 
the evidence ae to impairment of earning capacity 
is unsatisfactory, an award may be changed to a 
declaration of liability." 

Secmtd prooeedisgs. After an award has been 
made, the employee cannot make a second original 
application ; his proeeeding is by claim for review.*^ 
So where an award is made terminating Che com- 
pensation and no appeal is taken, it is conelueive 
as against a second applicatioo.^' Where the acci- 
dent happens under circumstances hnpoeing liability 
to pay compensation on both contractoie and their 
principals, the workman after having obtained an 
award against tbc contractors cannot proceed against 
the principals,** 

In British Oolnnhla the powen of the arbitrator 
are broader than under the English act, and in ease 
he decides a question of law himself it appears to 
be final, although prior to his award he may submit 
questions to a judge of the supreme court to assist 
him in reaching a conclusion.' Where the arbi- 
trator has made his award, he has no power to sub- 
mit a question of law to a judge of the supreme 



idSB, Glt«0li V. WorniRld, [1904] i 
:. B. 40, i WCC 1B6; dray v. Soulh- 
na Corp.. 6 BWCC SaS. 

7». Workmena 

L90e) schedule 2 



I CompensBitlon 



■ Sewing Mach. Co., [190«] W. 

[b] Sxtmalon of time for appMU 

(1) may be granted on s ahowlng of 
mistake. Codling v. Mowlem, 7 BW 
CC 13, <£) Or because copy of 
Judge's notes was not furnlafiftd In 
time. Rogers v. Metropolitan Bor- 
ough of Holborn, 7 BWCC 10, 

Tel aiglit to appaal tuidar aet at 
1897. — Osborne v. Barclay, [1901] A, 
C. 289, 4 WCC 149; Morrla v. North- 
ern Bmployers' Uul. Indemn. Co,, 
[190S] 2 K, B, 166, 4 WCC aS; KniVB- 
ton V, Northern Employer's Mut. In- 
demn. Co,, (1902] 1 k. B. 8S0, 4 
WCC 37; Leech v. Lllo, etc., Assur, 
ASBoc, 11901] 1 K. B. 707, 3 WCC 
202; Howarth v. SamuelBon, 4 BWCC 
287, 104 Li. T. Rep. N, S. BOT; John- 
ston V. Mew, 9 WCC 128, 23 ■!. L. R. 
807; Williams T, Army, etc, Auxili- 
ary Co-op, aoc, 9 WCC 134, 21 T. L. 
R, 408. 

BO. Mackay v, Rosia, G BWCC 181, 
[1912] S. C. T (appeal to house at 
lords under act of 1897). 

81. Baxton v, Scott, 4 BWCC IB. 
_8S. Goff V. Alrds, B BWCC 277; 
Barton v. Scott, 4 BWCC IE. 

" ' , Newton Plre Ei- 



. Aerogen Oas Co. 



204; Stroe\ , 
< BWCC 678. 

84. Rocca v. Jonas, 7 BWCC 101 
(adjournment because of surprise); 
Hj^lock V. The Bteamsblp CoQuat 7 
BWCC 88 (right to suspensory 
award); SmIUi v. Foster, i BWCC 
498; Payne v. Clifton. 3 BWCC 139. 

SO. Gatton V. Umerlck SS. Co., 
[1910} 2 Ir. B61; Nelson v, Allan, i 
BWCC BE8; Molloy v. South Wales 
Anthracite Colliery Co.. * BWCC 86; 
Turner v. Bell, 1 BWCC 83; Rayman 
V. Fields, 3 BWCC 123; Bowhlll Coal 
Co, V, NelHh, 2 BWCC 2G3, 48 8c, 
L. Rep. 260; Smith v. Cord Taton 
Colliery Co., 2 WCC 121 

[a] QnesttouB of fast BOt lst*r> 
<*»d wita,— (1) Whether an em- 
ployee was acting In the scope of em- 
ployment. Hopley V. Pool, 8 BWCC 



Gil; Harriott v. Brett, G BWCC 146: 
Harrison v. Whitaker, 2 WCC 12, i 
T. L. R. les. (1> Whether the acci- 
dent arose out of and In the oourse 
of employment. Morgan v. Cynon 
Colliery (5o„ 8 BWCC 499; McOrath 
V, London, etc.. R, Co^ « BWCC 261; 
Na^lor V. Muagrnvo, Spinning Co., i 
BWCC 2g«. (S) Whether death re- 
sulted from Injury. George v. Glaa- 

Coal Co., [1909] A, C, 128, 2 

C 12_B__[afr_l BWfcc 23_B], 4B Sc, 

Bwc:c'4 



Laldlaw, 37 So. L, Rep. G03; John v, 
Albion Coal Co., 4 WCC IB, 18 T. L, 
R. S7. IB) Whether the workman 
acted unreasonably In not exercising 



North -Eastern Marli ig 

Co. V. Davison, 8 BW v. 

Stool, t BWCC 186, 1 N. 

S. 848; Thayne v. Gn.,^_ T; 

Jones V. Anderson, t BWCC 2;Qlar- 
delll V, London Welsh 88. Co,, T BW 
CC EBO; Beddard v. Stanton Iron- 
works Co., 6 BWCC 827 (broken 
ankle); Ogden t. South Klrkby, etc. 
Collieries, 6 BWCC E73: Jones v. Tlr- 
donkln Colliery Co.. 6 BWCC !: Cun- 
nlnghEun v. McNanghton. 3 BWCC 
S77, [19101 a. C, 980; Roberta v. Ben- 
ham, 3 BWCC 430; Leeds, etc. Canal 
Co. T. Hesketh, I BWCC 301: Wells 
V. Cardiff Stoam Coal Collieries Co., 
3 BWCC 104; Price v. Burnyeat, i 
BVICC 337. (7) Earning capacity 
of the workman at time of review. 
Amott V, Fife Coal Co,, S BWCC 
281. [1912] 8. C. 1262, (8) Whether 
the workman has acted unreasonably 
in refusing to undertake light work. 
Fumess v. Bennett. I BWCC 196. 
(9) Whether refusal to resume work 
in order to break down adheslone In 
Angers was reasonable. Burgeas v. 
Jewell. 4 BWCC 146. (10) Manner In 
which employee was caught In mov- 
ing belt, Durrant v. Smith. 7 BW 
CC 416. (11) Whether method of 
leaving ship by use of rope was 
reasonable, Keyser T, Burdlck. 4 
BWCC 87. (12) The amount due to 

Siirtlal dependents. Little ford v, 
pnnoll. 3 BWCX: 1. 
80. Ruabon Coal Co. T. Thomas. I 
BWCQ 32. 



87. Walsh V. Lock. 7 BWCC 117. 
no L. T. Rep, N. B, 4GZ. 

88. Slatec v. BIyth Shipbuilding, 
etc.. Co,, 7 BWCC 188; Osborne v. 
Tralee, etc, B. Co., 8 BWCC 913; 
Cheverton v. Oceanic Steam Nav, Co.. 
E BWCC E74. 29 T. L, R. flB8: Brown 
V, Thomyoroft, E BWCC 888: Hum- 

Bhreys v, London Electric Lighting 
0„ 4 BWCC 276' Wart v. Miles, i 
BWCC 182; Taff Vale R Co> v. Lane, 
3 BWCC 297; EUlle v. Knott, 8 WCC 
118, 

88. Jamea v. Mordey, « BWCC 
•80, 109 L. T. Rep. N. S. 37T. 

80. Evans v. Cory, B BWCC 272. 

81, Boyd V. Doharty, 2 BWCC 2B7. 
48 Se. L. Rep, 71. 

88. Trlgff V. Vauxhall Motors, 7 
BWCC *ef 

83. Bmlth V. Hardman. 8 BWCC 
719; Richards v. Sanders. E BWCC 
3G2. 

84. Park v. Coltness Iron Co., S 
BWCC 893, 

8B. Jessop T. Haclay, E BWCC 139 
(where reversal was because of fail- 
ure to await the return of deposi- 
tions), 

88. Thompson v. Johnson. [19141 
3 K. B. «»4. 7 BWCX; 478. 

97. Watts V, Logan, 7 BWCC Si, 

88. Green V, Camniell, [1913] 3 K. 
B. eSG. 6 BWCC 736. ^ee E^'ann v, 
Barrow Hsmatite Steel Co.. 7 BWCC 
881 (where an extension of time to 
appeal from an earlier application 
was denied), 

88. Meier V, Dublin Corp., S BW 
CC 441. 

I, Lewis V. Grand Trunk Pac. R. 
Co.. 18 B, C. 329, 7 BWCC 1038, '- 



Canadlaji Pac R. Co,, ife B. C. 304. 
6 BWCC 723; Armstrong v. St. Eu- 
gene MId. Co,. 13 B, C. 3SG. 1 BWCC 



the arbitrator dnds 

only on the facts his findings are not 
open to review, unlees there Is no 
evidence to support them. Powell v. 
Crow's Nest Pass Coal Co., (B. C.) 8 
BWCC EE3. 23 DomLR 67, 82 Waet 
LR 218, 8 WestWkly lOSS [app dlsn^ 
26 DomLR 217]. 

[b] Whars ths itlsstlos atlaes Is 
an aotfan for daauiirss, the decision 
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court.' On an appeal from the award of an arbi- 
trator, a judge of the supreme court baa no power 
to remit the case to the arbitrator on the ground 
that he has made a mistake in the facts.' The arbi- 
trator has power to allow amendments to the plead- 
ings.* An award nnder the compensation act may 
be set aside under the arbitration act, where it ap- 
pears on its face that the arbitrator has exceeded 
his jurisdiction.' ' 

In AlberU the court has held that "in view of 
differences in the terms of the English Act and the 
Alberta Act that while under the former the County 
Court Judge is a persona designata only, yet under 
the latter Act the District Court Juc^ is not a 
persona designata, but acts as Judge of the District 
Court, and that the proceedings are proceedings in 
Court and consequently that the ordinary practice 
of the District Courts is to be applied so far as it 
can reasonably be applied and is not inconsistent 
with the provisions of the Act and the different 
character of the proceedings.'" An offer by an in- 
surer in settlement baa no bearing on tbe queatitm 
of the employer's liability.' 

Ifl Hew Bmiuwick it is provided that on petition 
to a judge of the supreme court the judge may pro- 
ceed in a annunary way to hear the petition on the 
merits without regard to technicalities, and, where 
the amount allowed to claimant is not greater than 
is provided for by the act, his decision is final and 

[i 109] H. Determination by Board or Oom- 
missioiL— 1. Original ^oceedinga — a. In OeiwraL 
By quite a numerous group of statutes no provifflon 



is made for a preliminary arbitration, but the de- 
termination of disputes rests with an administrative 
board or commission." The procedure before such 
conuuisaioos is not ordinarily speciBcally prescribed, 
but ia left largely discretion ary.'° The act may pro- 
vide that the employer shall be relieved from lia- 
bility if at the time of the suffering of the injury 
he is insured against liability for the full amount 
of the compensation, payable by an insurance carrier 
then authorised to insure him under the laws of the 
state." Under snch an act the fact that the insur- 
ance carrier is, subsequent to the suffering of the 
injury, deprived of its right further to transact suck 
insurance business in the state cannot be held to 
deprive the employer of any right to make any serv- 
ice of notice on it that is essential to full compli- 
ance with the statute.'^ 

[i 110] b. Notice of Hearing. Notice of the 
hearing must be given to each party interested, in 
accordance with the provisitms of the act," and 
where it is so required, the notice must coqtain a 
general statement of tbe claim," 

[i 111] c Frodnction and Reception of Evi- 
deuee. The board or eommisaion may be expressly 
authorized to take testimony on its own motion with- 
out notice to either party,''' or to inspect tbe time 
book and pay rolls of the employer," or to inspect 
the premises where tbe accident occurred,*' or to 
order a medical examination of the claimant ;'° but 
any such evidence taken ex parte must be preserved 
and placed before the parties in order that they may 
have an opportunity to meet it.'" It is the duty of 
the commissioner in chai^ of tbe hearing to see that 



■. British Colur 



3. m re Lewla. . 
C. 329. T BWCC 103S, 
i9 CanU S£4. "■ 



, R. Co., 18 B. 



.. .. danRCaa ItS. 26 

WeatLR 118; Coxott v. Welsh, (B. C.) 
7 BWCC 10B4, 20 DomLR 20, 7 Weal 
Wkljr S31 [app allowed 18 DomLR 

3. CoK>IT V. Welsh. (B. C.) 7 BW 
CC lOSl, so Doml^R 20. 7 WestWldy 
G31 [app allowed IS DomLR S]. See 

Major V. Stewart. (B. C.) 8 Went 
Whir 8*7 (holaing that, where an 
order of the supreme court remits a 
matter to an arbitrator under the 
workmen's compenastlon act "for a. 
new award." the arbitrator may In 
the absence of an enpress order di- 
recting him to rehear the matter re- 
fuse to hear any further evidence 
than that on which he has already 
siven a flndlnK * -- -• 

4. Moore v. C 
Co.. IG B. C, 39 

B. Dlsourdl v 



-. Hacal. (Alta.) 7 

BWCC 1069. lOSO; Bodner v. West 
Canadian Collieries, (Alta.) 7 BWCC 



a of a 



workman to givi 

earlnl v. Haiel, .. 

10E9. (3) Proceedii 
should be by 



(Alta.) 7 BWCC 
security for costs 
(AlW.^" ■' 

■'ffi ' - 



BWCC 



Diamond Coal Co., (Alta.) 7 BWCC 
1061. (i) A right of appeal Is by 
implication given in case of any de- 
cision on any question of law. Can- 
grema v. Alberta Coal Min. Co., 
(Altft.) 7 BWCC 1020. 

7. Reld V. Leltch Collieries. (Alta.) 
7 BWCC 1017. 

a. Merritt v. Saint John R. Co., 
42 N. B. UT. 

9. See statutory provisions; and 
Great Western Power Co. v. Pllla- 
bury, 170 Cal, 180, 149 p 35. 



10. See Carroll v. Knickerbocker 
Ice Co., 189 Apl, Div. 4E0. 4E3. lEG 
NTS 1 {where the court aald: "The 
Commission la authorised by this sec- 
tion [sees. 87. 681, U seems, to make 
Its Investigation In any manner that 
It chooses, wholly unfettered by any 
law previously Invented by man. 



The 



Is 



be bou 



„, -. by precedent. 

The trials before the Commission are 
to be summary, speedy and Informal. 
The very instant that the old rules 
of evidence are invoked the Informal 
character of the hearing disappears 
and the rigid, formal rules of pro- 



;lden 



a and all the t 
D the practice 



of the 



claimants, and defeating the 1 



. State Indus 



I ZUnatratloa. — Where a proct 
or compensation under ths wi 
a compensation act (St. [19 



Bned to allow 



claimant 

in chief, no error 
not compelling thi 
In his evidence ane 

alon might let bul.. 

and supplement It by thL. 
the second hearing, havlni 
matter of procedure " 
•■' '— Pellett ■ 



the c 



Ing II 
(iJa f 



1 Commn., 162 Wis. 898. : 



r. State 

) 167 P 69*. 
v. State Indusir 
) 1B7 P S93. 
Plllsbury, 



158 P 218; Pellet 



latlonal Harvester Co. ■ 



NW 63 „,...^~,. = iv„ ., 
IT. International Harvests 

Industrial Commn.. 167 Wis. 

NW 63, AnnCaBl91flB 330, 
la. International Harvesti 

Industrial Commn., 167 Wis. 

NW S3 AnnCaslSI8B 130. 



I8T. 147 



_.. international . .. 

Industrial Commn,, 167 Wis. 167. 147 
NW 63, AnnCasl916B 330. See also 
Pacific Coast Casualty Co. v. PlUa- 
bury. 171 Cal. SIS, 163 P 24 (holding 
that, In a proceeding under the work- 

satlon for an additional dlsabfllty 
from the slipping of a bone broken 
In an original Injury, unsworn opln- 
.__ __.^ given without ' ' 



tlon to the 
that It waa I 
or that It w 
portunlty tc 



nploy 



r the 1 



. . ..8 either party o _ . _. 

Sets on the merits. Once the award 
I made, except In cases of fraud, 
relief can be had only because of 
Jurisdictional errors or errors of law. 
The statute carefully provided for 
one full and fair hearing on merits. 
This necessarily Included the right 
on the part of both parties to know 
what the testimony taken without 
notice tended to prove. Otherwise it 
could not be met, no matter how suc- 
cessfully the party against whom It 
operated might meet It If he knew 
hat It was. To dispel any doubt 



about the . 

quired all the evident 
the orlgini- ' 



the : 



„ .J be laid be- 
1 before the final 



parte is laid before the parties. 
Ones filed with the Commlesion It 
becomes a public record which either 






in the law see ci 



e Annotations, same tl 



B, page and note- i^^iber. 
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all the evidence is brought before the 
which is readily available and neceesar; in order to 
reach an intelligent and jnst conclnaion,^ by means 
of an adjournment of the hearing if necesaary.^ 
Further a commission, in makmg an award, is not 
bound to make it solely on the basis of the facts 
stipulated by the parties, but may take further evi- 
dence." 

[4 112] d. Fresnmptioiu and Bnnifln of Proof. 
An award of compensation cannot be sustained with- 
out proof of the essential prerequisites imposed by 
the statute,^ such as the fact that the isjury" or 
death" was occasioned by accident arising out of 
and ia the course of employment, and this, although 
the statute provides that there ^U be a presump- 
tion that the claim comes within its provisions." 
The presumption against suicide is given its usual 
legal e£Fect of calling for proof to negative it and 
. must be overcome by evidence.*^ T^e burden of 
proof to establish to a reasonable certainty the 
reasonableness of charges for medical and surreal 
treatment is on the employee; and, in case of the 
proof being insufficient, the claim should be reduced 
sufficiently to cure the infcinity.^ . Except in those 



inkfort Gen. Ins. Co. v. 
PlUsbury, {Cal.) 159 P 160. 

S9. Englebrelson v. Industrial Ace, 

DIv. SS'sriBS" NYS "BSi: _. 

HarveBter Co. v. Industrial Commn.. 
167 Wis. 167. 176, 147 NW 6S, AnnCaa 
191CB 330. 

"The statute contemplates and pro- 
vides for a full and fair hearlna and 
that the decision of the CommraHlon 
shall be based on evidence and not 
arbitrarily made. It would aeem to 
be clearly outside of Its powers to 
And eHsentlBl facts that had no sup- 
port in the evidence. This is one 
of the BTOunds Bpecltled In sec. Z394- 
39 on which the courts may review 
the award made by the CommlHslon." 
International Harvester Co, v. Indus- 

(aj Beaaon for ml*. — "Details of 
actual tasks and duties must be de- 
veloped before the Commission, 
rather than scant comments and con- 
clusions. . . . This becomes es- 
pecially Important under the pra<!- 
tlcal current worklnKs of the WorH- 
men's Compensation Law. After the 
employer has paid a substantial pre- 
mium to an Indemnity company as 
'Insurance carrier.' the employer and 
hie employees often And little or no 
reason for the elucidation of tacts 
which might prevent a fellow-em- 

Cloyee. usually one still In the serv- 
^e, from recelvlns a substantial atl- 
pend from the Indemnity company 
during the period of disability. 



the facts, Indulge in general itlee, and 
let fall helpful observations, where 
the outcome will be Indemnity to an 
injured friend and coworker without 
apparent additional cost to the em- 
ployer. This human factor Is one 
which the CommlSBlon and courts 
must watch, in the practical work- 
ing of the law. Neither Commission 
nor courts have a right to let the 
zeal of the claimant or his coworkers 
and the Indifference of the Insured 
employer give evidentiary force, 
much less decisiveness In themselves. 

which would have no place at all In 



eases in which d^)endeney is conclusively pre- 
sumed,^ the burden of proof of dependency is on 
a person claiming as such."* 

Judicial notice cannot be taken of facts which are 
not well known and obvious." 

[i 113] e. Admisaibili^ of EvidBncs. An in- 
dustrial commission acting as an administrative 
board is not held to the same strict rule with respect 
to rulings on the admission of evidence as a court 
of law. Vbe report of the accident made by the 
employer is competent prima facie evidence of the 
facts stated, subject to be explained or contra- 
dicted;"" and this is true where made not by the 
employer, but by his authorized agent," A statis- 
tical report compiled and published by the board 
under legislative authority may be considered as 
evidence by it," 

[i 114] f. Snfficiency of Evidence, While a 
finding offset by a board does not require so much 
evidence in its snpport as a finding made by a court, 
it cannot be based on mere conjecture," but must 
be founded on substantial evidence, although not 
necessarily on the preponderance of evidence;'' cir- 

. Enickerbocher 



382, 1E9 NTS IBZ. 

BoTdea of proof i 
Od arbitration under Ginglfsh act 

On determination by court see infra 
1 117. 



see Infra I IIS, 

94, BnglebretHon v. Industrial Ace. 
Commn.. 170 Cat. 793, ISl P 421; 
Armour V. Slate Industrial Bd., 273 
111, 690. 113 NE laS. 

as. Western Grain, ate, Co. 



274 III. 336. 113 NE 629. 

as. Heltl v. Ruppert, Z38 N. T. 
148. 112 NB 760; Collins v. Brooklyn 
Union Gas Co.. 171 App. Dlv. 381, 156 
NTS 967. 

[a] PrMnmpUoii ^trattcd, — Evi- 
dence that a helper of the Injured 
servant and two other witnesaes were 
present at the time and place of the 
alleged Injuries to the servant, that 



physicians who examined 



shall be presum 

lence of substantial ev 

ontrary, that the claim 
vlthln the provisions of the lav 



. Co. 



Dlv. 460, IBB NTS IJ. 

37. W. R. Rldeout _ 

bury, (CaU 169 P 436; Milwaukee 
Western Fuel Co. v. Industrial 
Commn., 16B Wis. 636, 160 NW 998. 

sa. Milwaukee v. Miller. 1B4 Wis. 
6B2. 144 NW 188, LRA191BA I, Ann 
CaslSlSB 847. 

39. Sea supra I 4B, 

30. In re Flerro, 223 Mass. 378, 
111 NE 957. 

81, International Harvester Co. v. 
Industrial Commn., 167 Wis. 167, 147 
NW B3. AnnCasl915B 330. 

[a] ZUiutratloii. — It cannot be 
said as a matter of common knowl- 
edge that persons who have lost the 
sight of an eye are discriminated 

In any considerable number of em- 
ployments. Including that of drill 
press operator. International Har- 
vester Co. V. Industrial Commn., 167 
Wis. 167, 147 NW 53, AnnCaslSICB 
330 and note. 



Ia] A ooroiur's wdlot Is compe- 



NE 173; __ 

273 III. 690 113 NB 13B. 
AdadaBlbiluir of •vUtiuwt 



On arbitral lot 



a First TJat. Bank _v 

NW'Vi'i"' " """ 

30. International Harvester Co. v, 
~ n., 167 Wis, 167, 147 



181 Wis, 240, 162 NW 830, 

EunelnOT of •tUmum: 
On arbitration under English act 

see supra | 108, 
On determination by court see Infra 

f 139. 
On review of arbitration oon^mlttoe 

see infra i 120. 

37. Bnglebretaon v. Industrial 
Aoc. Commn., 170 Cal. 791, IBl P 421; 
VoelE V, Industrial Commn., 181 Wis. 
240, 1B2 NW 830; Milwaukee Coke, 
etc, Co, V. Industrial Commn.. 160 
Wis, 247. 161 NW S46. 

[a] A ooroBsr'B TanUet. while not 
conclusive. Is sufflclent prima tacia 
evidence as to' the c&use of death. 
Armour v. State Industrial Bd., 27! 
III. 690, 113 NK 118. 

[b] BrUUno* luld to nvtaln flsd- 
lnc< — (1) That deceased suffered a 
frostbitten nose at the time alleged. 
t-arke v. John Hancock Mut. L. Ins. 
Co., 90 Conn. 301, 97 A 320. (2) That 
miliary tuberculosis, from which em- 
ployee died, was proximately caused 
by a gas explosion while he was var- 
nlBhlnf a drum in the employer's cel- 
lar, UelUman Brewing Co. v. Indus- 
trial Commn., 181 Wis. 46, 152 NW 
446. (3) That death of workman 
employed at night in a brewery was 
occasioned by a fall and arose out of 
and In the course ot employment. 
Helleman Brewlns Co. v, Shaw, 161 
Wis. 443, 154 NW 631. (4) That the 
employee came to his death by reason 
of an accident arising out of and in 
the course of his employment, al- 
though the aymploms exhibited at the 
tfme and Just before his death were 
those of delirium tremens and acute 
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ctunBtantial evidenee may be suffioient.'* Further, 
although the statute Buthorizes the board or oommiB- 
sioD to disregard the "technical rules" of erideuoa, 
an award canaot stand where a finding of a juris- 
dictional fact is without an; support except that of 
hearsay testimony, the rule agMust hearsay not be- 
ing a ' ' technical rule. ' '" Hence' an award cannot be 
sustained on hearsay evidence of atatementi of the 
employee as to the cause of the injury.*' Stat»- 
menfs of the employee constituting part of the res 
gestae may,, however, support an award,*^ Where 
the evidence is not conflicting, it has been held that 
the commission stands in the position of a demur- 
rant to the evidence, and if a verdict of a jury in 
favor of the claimant would be sustained by the evi- 



denoe, the claim is regarded as suffieiently proved." 
It ia the duty of the eommtssioo, under such eir- 
eumatances, to give the claimant the benefit of in- 
ferences' arising in his favor from the facts proved, 
in the absence of direct evidence." Evidence giving 
rise to inferences consistent with the theory of lia- 
bility and inconsistent therewith, in equal degree, is 
insuGGcient." Unezplained absence of the testimony 
of an attending physician ia not subet&ntial evi- 
dence, overcoming the statutory preeumptions.*' 

[i 115] g. nadlncs and Award. There should 
be a finding of fact^ although the statute does not 
expressly so require." Even in the absence of stat- 
utory requirements, the findings of the board or com- 
should be specific,*' although they shonld 

practice of maki 
will In many uu 

fairer to the partk . .._ 

to seek a review of the flnal 

mln&tlon reached, but will also be 
helpful to the revlewlna court la Its 
effort to ascertain whether that de- 
termination may be austalnea." 
Western Indemn. Co. v. PillBbuiT> 
no Cal. 6B8, 704, IBI p »»i. 

Ik] B'eoesaltr i 
UifB. — (1) "The 

CommlHsion will _._ 

formulation of llndlnaa upon which 



blood polBonlng and death, without (acts ( 



. tn the statute, 



> mi^ wlah 



State Industrial 



rejec 



( tts 



Si".C 



, claim 



ovlns 



state, J 



detail than was 

Instance, the facte 



that a 



cident unAer c 
Ined In the 



aielaner 



laps the Iiefislature _. _ 

~ risk and a charge agalnHt the 
of the InduBtry's product." 

,„ier V. Qross, ITO App, Dlv. 87. 

lEG NTS 948. (1) ''A farther 
Claim BUKiests that since the Act 
does not provide for a detailed flnd- 
Ing of facts, nor for the separation 
of questions of fact and law. It 
would be seldom possible to have a 
ruling on questions of law reviewed 
on appea]. Under our Interpretation 
the nndlns and award must Klve all 
facts essential to the case In hand, 
and such questions of law as were 
ruled upon by the commissioner and 
such as were made by the apitsllant. 
No other or further detailed flndlng- 
Is reiiulr«l. The 'flndlng^ of I 23 
means a (IndlnB tn the nann* In 
which that term Is 









It 769, 76J," 



14t. 



Bl, SI J _._ __ 

the commission In proceedings under 
the workmen's compensation law 
that tbl8 decedent was employed as 
a foreman by s. New York company. 
and that for the purposes of his 
work his employer sent him from 
New York "to the place where the 
accident happened, were evasive 
and valueless as the basis of an 

, where It was ad- 

Itted that the deceased was not a 
foreman In the general and regular 
employ of the company, but had 
been entaged while outside the state 



Dlv. es, isa NYs est. 



Co., ITl App, 



■Itlng be given to the employer 
ui a claim for services rendered to 
the injured employee In treating the 
Injury, by any physician or other 
person, tor which the employer Is 
made liable, such claim shall be a 
Hen against the award, and that the 
commrsslon must flic the amount 
thereof In 



The award 



For laMr oaaaa, devalopmenta and oliaaf •■ In the law see cumulative Annotations, 



§§ 115-118] 

include only the faets claimed to have beee estab- 
lished b; tbe evidence.^ The commiasiini is not re- 
quired to make Bpecific findings as to probetive 
facta.** Prohative facts found eannot prevail over 
the finding of ultimftte facts unless neaesoarily in 
eonfliot mth eueb findings." An award is not in- 
valid because it bas appended an optional award to 
tender a surgical operation, with the right to dis- 
eantiane payments if the claimant refuses sneh 
treatment, ainoe the optional portion thereof n^y be 
dierf^rded by the employer.*' An order awarding 
compensation is not erroneous in not in terms limit- 
ing the time of payment to tiic period Azed by stat- 
ute, since the statute itself makes that limitation." 

OouchudTeiuu. An employee failing to elect to 
come under the workmen s compensation act and 
failing to appeal from an adverse decision of the 
commission under the act is boond by the decision." 
A finding by the compensation oommission is con- 
clusive as between the employer and the employee 
in tbe employee's action at law for negligenee." 
Where the jurisdiotion of the board depends on tbe 
existence of certain faets, it has juriadietiou to de- 
termine whether or not those facts exist, and its 
determination that they exi»t is eonclutive on a 
coUatetal attack.'^ . A finding by a eomp«isation 
commission, that an employee's injury was not due 
to an accident arising out of the employment, by 
necessary implication finds that the injury was not 
due to the n^ligenee of tbe employer or to his fail- 
ure to provide safety devices."* 

Bettlnff aside. Although tbe statute provides that 
findings may be set aside if procured by fraud, they 
will not be set aside an that ground for false testi- 
mony by the claimant and his concealment of ma- 

dlrects that the phyBlclans' tees tor 
treatment of McCay be paid by the 
om pi oyer or insurer 'to the pereonB 
entitled to receive Hame.' ft does 
not Rx the amount thereof nor name 
the persona entitled. The record 
does not show that the notice re- 

Sulred by lectlon 29 was siven. 
'nleaa auoh notice 1b ^Iven, the 
award must be made directly to the 
Injured person, leaving him to ad- 
just the matter with tSo phyaiclanH, 
If the notice was elven and the lien 
thereon Is declared In favor of the 
phyHlclana or other persona, the 
amount thereof must be fliced by the 
board," Paoiflo Coast Casualty Co. 
V. Plllsbury, ni Cal. «19, HB, 1GB P 

[c] Oau* Of ISjwT.— "The com- 
mtHBlon made no ffndrnB concerning 
the cause of the slipping of the bone 
and the additional disability ensu- 
ing therefrom other than the gen- 
eral Hndlng that by reason of said 
accident and Injury the applicant 
sustained a temporary, total disa- 
bility lasting from July 14, 1811, to 
October IS, 1914, and for an Indefi- 
nite time thereafter not susceptible 
of being foretold. There Is a stafa- 
ment that the evidence Is Insufficient 
to show that It was due to any diso- 
bedience by McCay of the orders of 
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terial facts before tbe eommission, where the correct- 
ness of such a oonstmctioB of the act is established 
by a reference to tbe report of tbe legislative draft- 
ing committee.'^ Under a power to review an award 
at any time, tbe ccmunisaion may set aside it« award 
after the expiration of tbe time for an appeal, and 
grant a rehearing." 

[f U61 2. On Bevtew of Arbttratiea OoasBiit- 
Ue — a. IB QwuraL In those jurisdictions in which 
provision is made for a primary determination of 
the faets and an award by an arbitration oommittee, 
the statute usually provides for a review of such 
award on amilication to the administrative board or 
eommissiau.^* The unployee is not, by an agree- 
ment of settlement based on a finding by the arbi- 
trators that total disability will cease on a certain 
date, precluded from questioning eucb finding on an 
i^jpeaL** 

[f 117] b. Prodnction and B«e«pti«D of Eri- 
denca. On review by the board, a new hearing on 
tbe facta is not ordinarily a matter of right;" but 
the reception of new evidence is discretionary." 
Tbe commission is not required to reopen the proofs 
after the day set for the hearing to allow the in- 
troduction of additional evidenoe.** 

DtfiMioaM, Under a power to mforce tbe at- 
tenduiee of witnesses before the'board, a eoort has 
no power to issue letters rogatory or commissions 
to take depositions to triitain testimony to he nsed 
before the boaTd." 

[t 118] c. Burden of Proof." The burden 
rests on the claimant to establish the facts showing 
that the case is a proper one for an award of com- 
pensation*^ and establishing the jurisdiction of the 
board," Bueh for example as showing that the in- 



I physl 



this 



regarded as a finding that It was 
due to natural causes." Pacific 
Coast Casualty Co. v. FlUabury, 171 



r A 121. 

"Tha finding of a commtssloner 
should not contain excerpts from 
evidence and purely evidential ffccts. 
but should merely state the facts 
found, the claims o( law made, and 
the rulings on evidence excepted to-. 
In short. It should conrorm to the 
finding required of the Superior 
Court by the Rules of Court and the 
praollce prevalllnK In that court." 
Harti V. Hartford Faience Co., SO 
Conn. 539. G40. 97 A 1020. 



4B. Prankfort Oen. Ins. Co. v. 
PlllBbury. (Cal.) 1E9 P lEO. 

BO^ Western Indemn. Co. v. Pills- 
bury, 170 Cal. 886, IGl P »»8. Com- 
pare Smith T. Industrial Ace. 
Commn., £« Cal. A. tOO, 147 P 80O 
(where it la said that "while »nd- 
Ings of evidentiary facts are per- 
mlsstble, these will always be con- 
trolled by findings of the ultimate 
facts where a conflict Is presented 
between the two")- 

01. Southwestern Surety Ins. Co. 
V. Plllsbury, (Cal.) IBS P ^«l. 

SB. Southwestern Surety Ins, Co. 
V. Plllsbury, (Cal.) Id! P 76J. 

■S. Kamy v. Northwestern Mal- 
leable Iron Co., ISO Wis. Il«, lEl 
NW 7M. 

B*. Naud V. King Sewing Uach. 
Co.. BE Misc. «7B, 1E> NTS 110. 

as. Oreat Western Power Co. v. 
PlllsbDry, 1T0 Cal. ISO, 14S P 3G. 

S«, Naud V. King Sewing Maeh. 
"- 91 Misc. <T«, m NTS 810. 

" ---- ■ iduatrlal 



B^. Pellet't V.' State' 

Commn.. 161 Wis. G9S. 1B6 NW 9Gi 

sa. Bsckman v. Oelerlch 
NY8 791. 

aa. 8*a iiatutory provlsloi 
Daprey, tlO Hai 



60. In I 



100 NB ass. 

" In : 



100 



> Doherty, tt2 Mass. 91. 



provided In the workmen's 
jensatlon aot, St. 1911, c. 751. > 
III. i 10_. as amended by f" "• 



I any question of 
-I that the Intro- 



ordlnarlly. Commonly 






to their power to draw Inferences 
from matters or base conclusions 
upon Information outside the evi- 
dence, or for some other reason the 

r ./here?^ tSe 

Introduction of additional evidence 
Is desired by the employee, there 
should be a further hearing. The 
case Is to be recommitted to the 
Industrial Accident Board, where 
the employee may n 
Ing and for the Intr 
ther evidence. If sucn motion !■ 
granted and upon further hearing 






this 



point, the case should be oonsldered 
anew upon all evidence Introdnced 
by all parties. Otherwise, a flndlns 
must be made against the employee. 
In re Doherty. 212 Mass. 08. 101, 109 
NE 887. 



Redlleld v. Ulchlgan Work- 
men s Compensation Mut. Ini "- 
188 Mich. oil. ISO NW 3G3 






-.. -B Uartlnetll, 219 Mass. 58, 
10$ NB 557. 

•s. annton of oroor; 
On arbitration under English act see 

supra I IDS. 
On original proceedings before board 

or commission see supra t 112. 
On determination by court see Infra 

k'"'i. 

NB S6B; ... .. .... _ 

IS, lll.NX: 49t, LRA1916D «41; In 
re SponatskI, 220 Mass. E3G. 108 NB 
49E. LRAlStOA 3)3; In re King, 220 
Mass. 290, 107 NB 9B9. 



'The b ^ „ 

tial facts necessary to establish a 
ease warranting tbe payment of 
compensation rests upon the de- 
pendents In a case arising under the 

It does upon a plaintiff I 



;«Sdi".f 



Spo- 
1 NE 



Ing a 

--- Maes, -- 

4Ef:. LRA19I6A 133. 

ST. Shevchenho v. Detroit United 
R. Co, (Ulcta.) 155 NW 423. 
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jury arose out of, aud in the course of, the employ- 
ment.*" Where the claim is by s dependent of a 
workman who was accidentally killed, and whose 
evidence is therefore not available, if facts are 
proved, the natural "and reasonable inference from 
which is thai the accident happened while the de- 
ceased was engaged in his employment, it falls on 
the employer, if he disputes the claim, to prove that 
the contrary was the case.^ So where an employee 
is found dead at his post of labor, without direct 
evidence as to the cause, an inference may arise of 
an accident while the employee was engaged in his 
employment."* But such an inference does not arise 
where it is shown that the deceased had left the im- 
mediate locality of his employment at a time when 
work was suspended, and was doing nothing in the 
scope of hjs emploj'ment.^'' Where there is no evi- 
dence of suicide, the presumption against the com- 
missicHi of a crime will support a finding that death 
was not self-inflicted." 

[$ 119] d. Admiaslbility of EvideiiM. Hear- 
say evidence as to the cause of injury is inadmis- 
sible,'^ althongb its admission will not always de- 
mand a reversal of an award of compensation." A 
memorandum of the accident made by the em- 
ployer's foreman, on a report of the injury to him 
by the employee under the employer's rules, is ad- 
missible as an admission by the employer,'' and the 
same rule has been applied to a report of the aeei- 
dent made to the accident board in accordance with 



p Iron 
In re 
Gt; In 

[E 9117; 



irttlal, not only the fact 



e course of the service at which 
e Injurad party was employer].'" 
Ilia V, Blair. 182 Mich, 20, SB, 148 



compensation act, where o 
In a car on a eldetrack ieii ii. anu 
was killed by an engine on the main 
track. In the absence of evidence 
that it waa any part of his employ- 
ment (o cross such track, or to show 
why he waB there. In re Savage. 
222 Mass. 20K, 110 NE ZB3. 

«•. Pttplnaw V, Orand Trunk R, 
, (Mich.) 16fi NW G4G 



Grar 



01a8Kow,"etc„' ii. Co;, 1 B*CC 17, 4K 
Sc. L, Rep, 128. 

' * n KrUtratlini prooead- 

i 108. 
. Blair, 182 Mich. 2D, 

. Btair, 182 Mich. 20, 



I NW 243. 

n. Hill" V 

i NW 2 



7S, 



Von Ette, 223 Maae 

NB 696, LRAISIBD B41. 
"" ■ Whlttloaberier, 



. M8 NW 247, AnnCasl9]6C 



Inatlon by com 



r BnKllsh act see 



187 Mich. «60. 154 NW 87. 

7a Reck V. Whlttlesberjer, IRl 
Mich. 468, 148 NW 847, AnntfaHl9t8C 
771. 

77. Flerro's Case, 223 Mass. 378, 
111 NE Bfi7. 

n. Flerro'B Case, 223 Mass. 378, 
HI NE 967. 

7«. Pigeon's Case, 2)6 Maes. 61, 
102 NE 932, AnnCaslSlBA 787, 

ao. Pigeon's Caae, 216 Mass. SI, 
102 NB 932, AnnCaslSlEA 737. 

81. In re Von Ettn, 223 Mass. 56. 
Ill NE 69a, LRA131GD 641; Reck v. 
Whlttlasberger, ISl Mich. 463, 468. 
148 NW 247, AnnCaaiaifiC 771, 

"The elements that need be proved 
are quite different from those In the 
ordinary action at law or suit In 
equity, but. so far as these elements 
are eaaentlal they must be proved by 
the same degree of probative evi- 
dence," In re Bponatskl, 220 Mass. 
626. G2S, 108 NE 466, I.RA1916A 333. 

" "" board does not act solely an 



the requirement of the statute." On a question of 
dependency a deposition of a bank officer as to re- 
mittances of the deceased employee to the alleged 
defendant is admissible ,'' as is evidence of a post 
office money order clerk as to the sending of money 
orders." A hearing before a compensation hoard 
has been held to be included vrithin the meaning of 
a statute rendering declarations of decedents admis- 
sible in evidence, in case the "court" finds certain 
conditions to exist;"* and in the same connection 
the proceeding to secure compensation has been held 
included by the statutory word "action."" 

[i 120] s. Snffldencr of Evidence. Tbe find- 
ings of the board must be supported by competent 
legal evidence,^'' which must go farther than to show 
a state of factswhich is as equally consistent with 
no right to compensation as it is with such right,^ 
although it may be but slight^ and need not be di- 
rect." Hearsay evidence as to the cause of the in- 
jury,^ such as statements thereof made by a de- 
ceased employee,^ is not sufHcient to sustain an 
award of compensation. An admission by the em- 
ployer, through his agent, of an injury to the em- 
ployee in the course of his employment may sustain 
an award, although not made on the agent 's personal 
knowledge of the facts." So a report of the acci- 
dent made by the employer under the requirement 
of the statute may constitute sufficient prima facie 
evidence.** 
, [t 121 j '■ FindingB. A finding which is simply 

BB7; In re SpdnalskI, 220 Mass. S26, 
108 NE 466, LRA19!eA 93). 

[a] ■TidaiLOe Iwld to a&ow. — (1) 
That the Injury occurred In the 
course of deceased's employment and 
proximately caused his death. Flti- 
gerald v. Loiler Motor Co., 187 Mich. 
660, 164 NW 67. (2) That paralysis 
was due to blow on head from mlno 
prop. Frey v. Kerena-Donnewr Id 
Coal Co., 271 111. 121. 110 NE S24. 
<3) That deceased's death, by leaping 
from a hospital window, was cauaed 
by Insanity caused by his In- 

!ury. In re Sponatskl, 220 Mass, 
26, 108 NE 4^6, LRAISIGA 333. 
(4) That the employee did not 
refuse a medical examination and did' 
not obstruct same. In re McLean, 
223 Mass. 342. Ill NE 782. (6) That 

the loss of the clal "- — 

dire - 



plena . ,. .__ . .__ 

status Is unique In the particular 
that It performs In comblnatloa both 
administrative functions and certain 
or the duties of a court, a referee, 
and an arbitration board. Its flnd- 
Ings of facts upon hearings are con- 









cept for fraud, provided, i 
that any competent, legal 
produced from which such 









he fou 



Fact 



less of that 
tribunal on bare supposition, guess, 
or conjecture, nor on rumor or In- 
competent evidence. To so determine 
the rights of parties would be to act 
outside the authority c«7nf erred by 
the act. and without Jurisdiction," 
Rerk V, Whlttlesberger, supra. 

mamoUuaj at (Tldanosi 
On arbitration under English act 

see supra I lOR. 
On original proceeding 



fiiT 

On determination by c 
f 129. 



1 Doherty. 2*2 Mass 









mploj 












ployment. McCoy v. Michigan Screw 
Co., 180 Mich, 4S4, 147 NW G72, LRA 
1916A 82B. 

[b] KTldsao* hsia not to Show. — 
(1) That lead poisoning was caused 
by occupation, tn re Doherty. 222 
Mass. 98, 109 NE 287. (2) That 

caused by fall from wagon. In re 
Sanderson, (Mass.) 112 NE 35B. 

83. In re Von F.ttc. 223 Maaa. Gfl, 
111 NB 696, 697, LRA1916D 641, 

" If the evidence upon the ques- 
tions Involved Is slender but is suHI- 
elent to satisfy a reasonable man, a 



Ette, 223 Mass, G«, 



11 NE 698, LBA191«fa 



App, Div, 886. 158 N 

SB. Reck V, Whittleaberger, 181 
Mich. 463, 148 NW 247, Anni5as1S16C 
771, 

DS. Reck V. Whlttleeberger, 181 
Mich. 463, 148 NW 247. AnnCaslBlBC 
771 and note. 

87. FItEgerald v. Loiler Motor Co., 
187 Mich. 860, 164 NW 67. 



le cumulative 



§§ 121-123] 



WORKMEN'S COMPENSATION ACTS 



[C.J.] 119 



a cat^orioal repetition of the words in tbe statute 
by which the result is reached, entitling the em- 
ployee to compensation without a statement of what 
the personal injury was, standing alone, is indecisive 
of the right to compensation.** The findings should 
state whether the hearing was confined to the mat- 
ters reported by, tbe eommittee on arbitration, or 
whether the board received additional evideuGe.°° 
It is proper, if not necessary, for tbe board to set 
out the evidence or tbe substance of it.** But where 
the industrial accident board "^rms and adopts 
the findings and decision of the committee of ari>i- 
tratioD," resort may be had to tbe proceedings of 
that committee and the evidence there reported for 
the fonndation of its eondnsions.'" A finding which 
fixes the amount of compensatioD on the basis of 
total disability which it is found will cease ou a date 
stated, subject to the right of the employee to com- 
pensation for partial disability dependent on hie 
abilrty to earn wages, does not amount to an imquali- 
fied decision to eud all payments under the act at 
that time.** Following such a finding a decision con- 
tinuing payments because of partial incapacity can 
be made to take effect prior to the date of the appli- 
cation." A finding that the employee was not able 
to earn anything by reason of his injury during a 
certain period is equivalent to a finding that the 
employee was totally incapacitated for work during 
that period." Findings of the industrial accident 
board in conflict with those of the committee of 
arbitration govern," and the compensation to an 
injured servant cannot be reduced on account of 
findings by the committee.*' 



Ill NE 37», LRA1B16D 1( 

the board found "that, ,.. 

Based lit the peFformance of the 
work for whlcb she Han Mred, she 
'received a peraonal Injury arising 

aSBravatlns &nd accelerating a, weak 
heart condition to the point of total 
Incapacity for work'"). 

so. In re Brlghtman, 220 Mass. 17, 
lOT NE 637, 1,RA1S16A SIl. 

n. In re Doherty, 22t Mass. 98, 
103 NB 987. 

>a. In re Madden. 122 Mua. 1ST, 
188, 141 NE J79, I,RA191«D 1800. 

«8. In re Hunnewell, 220 Mass. 
3G1, lOT NE 914. 

faj AnaloiT to Kurllali pnutlo*. — 
"The form of the dee 1 si on of the 
board was only that the total dis- 
ability had ceased, hut whether there 
was a partial dlHablllty or not left 
open for further consideration to be 
determined somewhat In the llsht of 
future ability to get work. The week- 
ly payment was ended absolutely 

total dlHablllty, but It was suspended 
only until the further order of the 



[f 122] 3. Deere* or Jndgment on Award. 
Where provision is made by the act for a transmis- 
sion of the decision of the lioard and all papers in 
connection therewith to a designated court which is 
required to render a decree in accordance therewith,** 
the court is required to render such a decree as the 
law requires on the facts in the record as found by 
the board.** Although the act may require only tbe 
presentation to the superior court of certified copies 
of an ordet or decision of the industrial accident 
board, it is not improper that a petition be filed set- 
ting forth briefly the nature of the questions to be 
decided.* Where tbe statute provides simply for tbe 
entry of judgment in accordance with the award the 
court has no power to inquire into the legality of 
the action of the board in making the award;* the 
judgment should recite and follow tbe award;' but 
such a statute does not contemplate a series of jndg- 
ments on an award, although a series of executions 
may be required to enforce payment of the judg- 
ment* 



board is binding only when it is acting within its 
powers, and when it acts without jurisdiction a 
remedy may be had through the eourta." The stat- 
utes ordinarily expressly provide for a court review 
of the award of the commission or industrial board, 
although tbe procedure authorized ia quite dissim- 
ilar.* By some of the acts provision is made for 
the entry of a decree or judgment by a specified 
court on the award of the commission, from which 
decree an appeal or writ of error will lie.' Under 






the 



t of the 



t at that time prepared 
icialon either way. but 
lave It open still aa a 
e answered as the facts 

is jUHtlfled by the act! 






under the 



of a penny a week u 

naiaT/'' ~ 



'^t^r 



„ 220 Mass. S61, 354, 107 NE 934. 
' flanaasor7 award or asolaraUon 
of llabUltT see Infra | 1S2. 

94. In re Hunnewell. 220 Mass. 

£51. 10? NE 934. 



107 NE 63. 



I Sept in: 

I Septtm 
Septlm 



1 deer 



, 219 MlBB. 4S0, 



with 



se Its judicial 

_. _.. _^ ,---, „ _uch decree as 

will enforce the legal rights of the 
parties as disclosed by the facta ap- 

B taring on the record." In re Mc- 
[col. supra. 

1. In re Gould, 215 Mass. 480, 102 
NE S93. AnnCasl914D 172. 

a. Pitt V. Central Ililnola Public 
Service Co.. 373 111. 817, 111 NE 165. 

8. Brown v. Fuller Co., (Mich.) 
1B9 NW 376, 

t. Brown v. Puller Co., (Mich.) 
159 NW 3T8. 

S. UphofT T. State Industrial Bd„ 
271 111. 312, 111 NE 128; Courter v. 
Simpson Constr. Co., 284 111. 4S8. 106 
NE SBO; Borgnis v. S^lk County, 147 
VTls. 127. 113 NW 209. 37 LRANS 4B9. 

lal Abolition of oonuulaslon and 
rabstltiif - -.._... 

that, aftL. 



rtltiiUo> of new body.— The 



d by the li 



ram ml SB 
trial CO 



4o?l V. 






607 [re 
1]. „ 



) NYS 



,. statutory provisions. 

"The baelc principles of all of them 
[workmen's compensation acts] are 
the same but they are by no means 
similar In the methods provided for 
administering the net. In most of the 
States tJie act makes some provision 
for a court review of the decisions 
of the board, though their provisions 
In this respect ar^ — '—••-- 



urt review of 
." Courter v. 
4 III. 488. 492, 



writ of certiorari to the In- 

Board. The circuit court in 

that proceeding has power to review 
only queHtions of law presented by 
the record. The Judgments and orders 
of the circuit court In such cases 
may be reviewed by the Supreme 
Court by writ of error If the Judge 
of the circuit court shall make a 
certificate stating the case is a 
proper one to he revtowed, or In case 
the circuit oertlDes the case Is not 
a proper one to be reviewed, the 
Supreme Court may, In its discretion, 
order a writ of error to issue. 
Munn V. Stale Industrial Bd.. 274 
III. 70, 113 NE 110. !•• 



[b] 



fl) I 



had by a 

mission. ■ 

must be made defendant, and which 

for Dajie county; a complaint stat- 
ing the grounds for which review is 
Bought muBt be aerved with the 

ions, and service on the aecre- 

of the commission or on any 
ler of the commlBaion will be 

I?;" Hanr.mSHd-Chandler 

V. State Industrial 

Wis. BS6, 168 NW 

janguago 



J1911) 
Lumbe: 



the i 



trial . 



mlBH 






.jellied way. will b 

pleted service, relates only to service 
on the commission. Hammond- 
Chandler Lumber Co. v. State Indus- 
trial Commn.. supra. (3) The re- 
quirement of the act that the adverse 
party shall he Joined as a defendant 
with the industrial commission, by 
necessary implication, requires serv- 
ice of the summons to be made on 
such party, and that he be accorded 
all the rights of a defendant In an 
action. Hammond -Chandler Lumber 
Co, V. State Industrial Comnin.. supra. 

7. See statutory provisions. 

[a} la Maaaaobuett* (1> under 
St. (1911) pt 3, I 11. as amended hr 



St. 



1912) 



1 ( 14, I 



> appeal from a deoree of the s 
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other of the «et« the provuion is for a direet review 
of the award, by an appellate eonrt.' But where, in 
order to avoid objections to the constitutionality of 
the acts as involving an unvaminted delegation of 
judicial powers, the boards or conunisBions provided 
to determine claims in the first instance have been 
held to aet in an administrative capacity cmly,* it 
is obvious that under such a view the jurisdictioki of 
the oourt« over a ao-called "appeal" from such a 
determination most be regarded as orig&ial and not 
appellate." In the absence of an ezpreae authori- 
Eation by the statute a court of original jnrisdic- 
tion may issna a eommou-law writ of certiorari to 
review the decisions of a board, for the purpose of 
determining whether it had jurisdiction or whether 
it has azeeeded its powers and acted illegally." 
Where the etatnt« provides tor review of the award 

SerlOT court where It Is based on the 
eclslon of an arbitration cumintttae. 
YouDB V. Dunoan. IIS Mksb. 148. KS 



, „..J that afts 

■decree In the Buperii 
•^ceedlnss shall be the same 



anwn^M bj St. llli, c Ell, 11 It, 
13, that the commlaslon on arbitra- 
tion shall make rulings of law and 
that such rulinrs of law ahall be sub- 
ject to review Dy the Industrial Ac- 
cident Board, whose dedal on a In turn 
shall be subject to review by the 
' ■ rv of a 

thouKh 

rendered 'In a suit duly heard and 
determined by said court.' except 
that there shall be no appeal upon 
flndlngs of fact." PljBeon'a Case, 218 
Mass. EI. E4, 1«1 KB »3Z. AnnCas 
IRKA 717. (t) "AlUiouBh a proceed- 
ing- under the workmen B compensa- 
tion act Is not an equity cause, the 
practice, speaking broadly, follows 
that prevalllnK In equity and not 
that In law." Pigeon's Case, supra. 
To same effect In re Gould, IIS 
Mass. 180, 102 NE 691. AnnCasl>]4D 
173. M] Questions at law arising 
under St. (1011) c TBI can be brought 
up to the supreme Judicial court only 

aappeaJ, and exceptions are not 
owed. In re Cripp, ei« Uass. E86, 
104 NB E«E. AnnCaalSlGB 838; In re 
MoNlcol, ZIG Mass. 497. IDS NB 897, 
LRAISIBA lOS; In re Oould. supra. 
f£) " Workmen s compensation act as 
amended by St. 19ll, c (71, I 14, 
' that there shall be no appeal from 
• decree based upon an order or 
decision of the board which has not 
been presented to the court within 
ten days after the notice of the filing 
thereof by the board.' This does not 
mean that the aaae must be actually 
brourbt to the attention of a Judge 
of the Superior Court within that 
time. It Is a compliance with the 
Statute if the required papers are 
presented to the court in the sense 
of being flled as a part of Its rec- 
ords, "rhe case Is here rlrtf" " ■"" 



"The case Is here 

i McPbee. 321 Mass. 



SB3. 



, 101 NE 



_. Bee statutory pra visions; and 
Naud V. King Sewing Mach. Co., IE 
Misc. 8Tfl, IE* NYS flO. 

8. Bee supra I 11. 

10. Poccardl v. Public Service 
Commn., 76 W. Va. 141. S4 SE 241, 
LRAISISA 299; De Conetantln v. 
Public Service Commn., 76 W. Va. 
St. Si BE 88. LRA1818A 119. 

[a] UseDsslon of rale." In West 
Virginia the court, In holding that 
the Jurlsdldtlon to review acts of the 
public service commission respecting 
the administration of the workmen's 
compensation fund conferred on the 
supreme court uf appeals by the acts 
of 1911, ) 48 c 10 {Code C1913] o IE p 
I EB9), la orlrtnal. not appellate 
said: "What f— — -'■-— ■— 
tlon 48 of chapte 
1911 [Code 1913, .. 
denominates an appeal muai.. j 
Bible, be regarded as a right gl 
a. claimant to participation 
fund In question, to apply I 



of the Acts of 



:. e9>)ij 






inder the 



Islon 

. .. only an- aidmlnla- 

trattve board, posBesBing quasi Ju- 
dicial and leglslatlva powers. United 
Fuel Gas Co, v. Public Service 
Commn., 71 W. Va. E71. 80 SB >S1, 
cited. Its powera. In the adminis- 
tration or the workmen's compensa- 
tion fund, are not substantially dif- 
ferent from its powers over other 
matters within its control; and the 
principles, upon which the Jurisdic- 
tion o( this court over its acts, by 
original process, was sustained In 
the case Just cited determine the 
JUriBdictional question now pre- 
sented. Only the claimant to partici- 
pation In such fund oan apply to this 
court for such relief, and tie Is per- 
mitted to do so only In- those in- 
stances In which the commission, by 
Its final action. ha« denied to him 
such right, upon some ground going 
to the Insls of his claim, such as 
self- infliction of the Injury, < which 
he complains, or Incurrence of the 
Injury otherwise than in the course 
of his ernployment. As the commis- 
sion ItBetr and the fund are creatures 
nf the legislative will, it was compe- 
tor the Legislature to deprive 



of the flommission by a writ of review or certiorari, 
■nch a writ will not iseue in advance of a final 
award," but will issue only on the grounds pre- 
scribed by the aot.^° A provision in the aet as to the 
jurisdiction of appeals will be eonatrued in accord- 
ance with the intent of the legislature as evidenced 
by the entire act." Benee, under a statute con- 
ferring jurisdiction of an appeal on the court hav- 
ing jurisdiction over the place where the accident 
occurred, or over the person appealing irom the de- 
cision, it has been held that an insuranee carrier, 
appealing, cannot contend that a court in a distant 
part of the state where its main office is located haa 
coneorrent jurisdiotion.'" 

[M24] b. PerMuE]itltiedtoSmrieir:PartiM. 
A person not iigorionsly aifeoted by the decision 
cannot atqieal therefrom.^* The members of the 

within its powers," and It would seem 
essential that there must be some 
remedy for a review by some ptoper 
court of the quest ion whether the 
board acted within Ita powera. No 
valid provision having been made In 
the act for such review, it does not 



the c 



jf all dlBcrBtionL- , 

respecting the right of par- 



tlcipatlon. and make it a pu. 
question. In other words, 
make It mandatory upon the 
a ion to allow participation 
injury aroae out of and In th 
of employment, and was r 
Inflicted, and deny ■- ■"-- — 



right 



what 



..iJu., .. ^ 

Jury Incurred otherwise than in the 
course of employment, and whether 
the claimant Is a dependent of the 
Injured person, by making all such 
questions arising upon the facts dis- 
closed questions of law for deter- 
mination by this court, in the eier- 
clsa of Its supervisory power over 
offleers and inferior tribunals In 
this manner Jurladlotion has been 
conferred upon this court to order 
allowance of such claims, as it would 
In the cases of formal applications 
for writs of mandamus. As to this 
question the L^eglslature conferred 
only ministerial power upon the com- 
mission." De C^natantln v. Public 
Service Commn., TE W. Va. 11, 81 BS 
88. LRA1316A 139. 

11. Great Western Power Co, v. 
plllsbury, 170 Cal. 180. 184, 149 P 
35; People v, McQoorty, 17« 111. 110, 
m NB 791; Courier v. Simpson 
Constr. Co., 194 III 488, 49E, IDS NB 
3S0: Young v. Duncan, 318 Mass. 146, 
108 NB 1; Borcnis v. Falk County, 
147 Wis. 137, 111 NW 201, 17 LRAJ/S 
489. 

"The IndUBtrial board has no Juris- 
diction to apply the act to persons 

to its proTlsions nor to an accident 
not within the provisions of the act. 
If it did so it would not be 'acting 



o doubt the 



. I be had. We 



diction 
Its goi 



■ whether it had exceeded 



*m 



Simpson Constr. 
'''Whan the board has power t 



-- ->de that 

ia all one way, 
to the contrary, 



only upon given facts, and there la 
no evidence whatever to show the 
existence of those facts, a flndinc 
that they do exist cannot. It Is 
claimed, forecloae Inquiry by a court 
under a writ of certiorari. This 
position Is, Indeed, not questioned by 

the pespondonts, — "■- ■■- " — ' 

where the evldei 

and the finding _ _ .... 

the question becomes one of lai.. _. 
viewable In a proceeding like the one 

the parties are' supported ny the 
gonerai current of authority, includ- 
ing the decisions of this court on the 

rarl. and. as well, a number of rul- 
ings of other courts on casss arising 
under statutes similar to the Ros*- 
berry Act." Great Western Power 
Co. V. PIllBbury. supra. 

[a] Tat euunpla, — "The question 
whether the accident was caused by 
the 'willful mlsoonduct of the ein- 

Stoyee' Is one that goes to the Jurls- 
Ictlon of the board, and Is ther^ 
tore open to Inquiry on certiorari.'* 
Great Western Power Co. v. Pllla- 
bury, 170 Cal, 180, 188, 149 P 3S. 

la. Garratt -Callahan Co. v. Indus- 
trial Ace. Commn., 171 CaL M4, Itl 



> defendant em- 



.. be approved by the commission 
before payment, cannot be made the 
subject of review before such ap- 
proval by the commission, since In 
that respect the award is not a final, 
enforceaole ludgmant. Oarratt -Cal- 
lahan Co. v. Industrial Aoc, Commn., 
171 Cal. 114. IGl P 219. 

13. Cardosa v. Plllsbury, 163 Cal. 
lOfl. 146 P lOlE. 

[a] BRor la Um taklMC V tMH- 
^uar Is not a ground under the Call- 
fonila act of 1911 I 77. Frankfort 
Gen. Ins. Co. v. PiUabury, (Cal.) 1E9 
P IfiO. 

14. Brenner v. Brenner, 127 Md. 
119. 98 A 187. 

15. Brenner y. Brenner. 137 Hd. 



NB GE8; Cnickea v 



Forlaitn 



I, davalopMeata and ehaarea In the law « 



Annotations, ■ 
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cammiaeion individually are not proper partieB de- 
fendant.'' The person or persons intereatsd in nuin- 
taining the award ^onld be joined." 

[4 125] c PrM«ntatioii of Quutiotu tv Ra- 
vim. In the abaenoe of a pronaimi in the aet or in 
the roles of comi requiring the filing of ezoeptitms 
to the findings of fact or the conclusions of law of 
the commisalon they are not necessary;" bnt an 
appeal brings np the whole eaae to be heard on the 
record of the commission and the briefs and argu- 
ments submitted.^ In order that questions as to 
the admissibility of evidence may be considered on 
appeal, objection must be made before the board." 
A party by having taken an inconsistent position on 
the hearing before the board may be precluded from 
urging an objection in the proceeding for review.'' 
So where the employer takes part in the proceedings 
before the eomuussion, without claiming esemption 
from the law, and has Sled a notice accepting the 
act, he cannot Buecessfully claim on appeal that the 
commission had no ground for finding that the 
parties were subject to the act.'* Likewise an em- 
ployer cannot, on appeal, for the first time assert 
that the employment was but casual." 

PrMtrvatioii of vridence. To permit a determi- 

Co., ITS App, DIv. 1£2, IGK NYS gSl. In r« Bcntley, f 



th« appeilata 

dlviBlon of the Hupreme court under 
the tarniB of the New York law, 
wbere he 1b Insured Id the state In- 
surance fund. Crockett v. Interna- 
tional R. Co., no App. Dlv. 122, 166 
NTS E9S. (I) The Insurer cannot 
litigate by appeal, the proportions of 
the division of a payment among 
tlioas clalmtns to be dependenta on 
a deceased employee, when the d*' 
pendents are satlsHed and do not 
appeal, and when the Insurer^ cannot 

Mais, m.^I^rNB 66S. ""' 

IT. Carataiia v. PUlebOry, <Cal.l 

1B8 P 218. 

IS. Carstens v. Plllsbury, (Cal.J 



___ Kenny V. Union R. Co,, 16« 
App. Dlv. tS7, 1B2 NTS IIT. 

SI. In re Duprey, 21S Mass. IRS. 
inB NTBT ESC. vi.,^n,.'e Case, 216 Mass. 



Mich. «74, 161 NW TiS. 

[aj ninvtraUcib — Where a claim- 
ant against a city for the death of 
her son, an employee, and the city 
stipulated thr' — .-■. — •.— i..-j 



for 



sat Ion 



— .i- (Pub. Acts [1913] No. 10) should 
be waived and the matter submitted 
to the Industrial accident board, and. 
on the divorced husband of the 
claimant appearing and denying her 
right to an order for support grow- 
ing out of the death of her son, 
claimant and counsel proceeded be- 
fore the board on the theory that a 
hearing before It should be had. with- 
out raising the question that the par- 
ties were bound by the stipulation, 
the claimant, on certiorari to review 
the compensation awarded her by the 
board after a hearing, could not urge 
that the hearing was In violation of 
the stipulation, Vereeke v. Grand 
Rapids, 184 Hich, 474, lEl NW 123. 

03. Milwaukee Western Fuel Co, 
V, State Industrial Commn., 16» Wis, 
G3S, 150 NW 998, 

04. Victor Chemical Works v. 
"---- '-' "d.. 274 111. 11, IIJ 

— J _ „jse, 22i ... 

1 NE 47: In re Fisher, 220 Maai 
DBl, 108 NE 361; In re Sponatski, 
220 Mass. E2t, lOK NE 4Gfi. LRA1916A 
~~~; Brlghtman'9 Case. 220 Mass. 17, 



nation of the safiicieney of the evidence as a matter 
of law to support the finding, it must all* be pre- 
served." On appeal from a decree entered c 
dedsion of the accident board it will be a 
that the ccHumittee of arbitration reported all ma^ 
terial evidence as required by statute;^ but where 
the accident board ajso heard the evidence, there 
mnst be a statemwt that all the evidence is in the 
record. '^ A claimant cannot contend that a flnd- 
ing is supported by evidence not in the record, where 
there is nothing to suggest that the commission had 
any other proofs before it than those appearing,'* 
especially where he has signed a stipulation that the 
record on appeal contains all of the evidenoe." 

[4 126] d. Trial I>« Novo. The statutes do not 
ordinarily permit a trial de novo on review," one of 
the reasons advanced being that the commission is 
not a court, and that to authorize the conferring 
of appellate jurisdiction of its findings and awards 
it must be so regarded.*' Some of the acts, how- 
ever, secure to the party appealing the ri^t to a 
jury trial on any question of fact involv^*^ and 
additional evidence may be introduced.** Others 
allow a jury trial to the claimant on denial of his 
right to participate in the insurance fnnd on any 

r Mau.'TS, 104 NE mInlBtratlve. He determines facts 
upon the classes of evidence allowed, 
and applies the law to the facts 
found,' and renders Judgment which 
______ .... ._ ..J ^j jm_ 



S14, 

■TL- .„,-.. _. ,. 

arbitration atates that 'the material 
testimony was substantially as fol- 
lowBi' then follows the testimony of 
certain witnesses. Including that of 
the employee; if this statement Can 
be construed as a statement that all 
"" " " " '" reported, ""'" — - -- 



Is nothlni 



ivldence submitted t 



ow that 
the In- 



a court." In re Stlakley, 
motion. — A Ithough 






Industrial ac- 



cident board having found that tb< 
employment was not casual, that the 
excerpts were the only STldenoo on 
that point. In re King. 120 Uaaa. 
ZSO, 107 NB BG9. 

38. Tirre v. Bush Terminal Co,, 
172 App. Dlv. 386. 168 NTS 88S. 

SS. Tirre v. Bush Terminal Co,, 
172 App. Dlv, 388, 1S8 NTS 883. 

ao. Hotel Bond Co.'s App., S» 
Conn. 143, 93 A 24G: IntemationsJ 
Harvester Co, v. Industrial Commn., 
1B7 Wla 187, 147 NW 68, AnnCas 
191SB 330, 

, [a] BsHon far riUs>-~"It may 
well be that the case tried before the 



vies of evidence, be ad- 
mitted In the Superior Court; so that 
the conclusion of the commissioner 
may be reached upon an entirely dif- 
ferent basis of fact from that the 
.Superior Court could take. The pro- 
cedure of each tribunal Is greatly 
variant. We may not believe that 
the General Assembly Intended one 
form of trial and one set of facts 
before the commissioner, and quite a 
different set of facts and mode of 
trial before the Superior Court; for 
such oourse would Impair the pur- 
poses and nullify the beneflts of the 
Co.'s App., 8» 






149 93 A 246. 



App.. 



__. Hotel iBond 
Conn. 143, 98 A 24S. 

[a] Unties are admlBlatrattra, — 
"Some of the duties devolving upon 
the commissioner are quasi Judicial. 
and some are wbolly "'— ■ 



:utlon I 



s of 



._. of the Superior 

He may hear the applicant at his 
residence. He proceeds to hearing 
without pleadings and without re- 
gard to the ordinary rules of ev|. 
dance. He may maJce his Inquiry 
through oral or written and printed 
records best calculated to ascertain 
the substantial rights at the startles. 
He receives, flies and transmits all 
notices required by the AcL Ho 
supervises acreementa made between 
the employer aad his workmen. He 
Is the adviser of all and ths umpire 
between the disputants. Such a 

tribunal clearly Is " 

Hotel Bond Co.'s i 

148, 93 J 

~ Fraiier v. Lees, 127 Md. 671, 



B App., 39 Conn. 148, 



L 784, 



[a] la. miaxOmz—d) Since the 
manner of trial In the circuit court 
Is prescribed or directed by the 
workmen's compensatloD act, the pro- 
visions of the Practice Act are ap- 
plicable, Carlson v. Avery Co., lf« 
111. A. 2flB. (3) Special verdicts are 
authorlied. Carlson v. Avery Co., 
supra. <3) A special verdict in order 
to sustain an award must find the 
essential facts as distinguished from 
the evidence, Carlson v. Avery Co., 
supra. (4) Where the difference be- 
tween the claimant's earnings before 
and after the accident Is In issue, 
there must be a finding of the claim- 
son V. Avery Co.. supra. (S) A fail- 
ure to Qnd the apeclflc earnings of 
the claimant before and after the 
accident is not excused by ths fact 
that there Is a stipulation in the 
record as to the earnings. Carlson 

30. American Ice Co. v, Fltcbugh. 
128 Md. 382, 97 A 999; Frailer v. 
I-ees, 127 Md, 672, SB A 764. 

[a] maason for rqle. — "The Legis- 
lature has made the decision of the 
Commission prima facie correct, but 
has provided that it may be attacked 
upon the grounds stated in the Act, 
and where the proof Is Insufficient to 

B incorrectness of the 

ay 'be reversed or modl- 
any issue of fact In- 

_ appellant is given the' 

valuable right of trial by jury, and a 
full opportunity to be heard. It can 
not be a reasonable supposition that 
the Legislature designed the lan- 
guage used In conferring these rights 



led.- Upon 
.olved the 
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ground going to the basis of hie claim,'* or make 
the granting of a jury trial partially discretionary 
with the oourt.°* Further, where it is provided thai, 
an award may be set aside as procured by fraud, 
it would seem that evidence may be taken on this 
isene." Where a jury trial ie had, a verdict find- 
ing simply for the petitioner and that he is entitled 
to recover compensation is sufiicient." Where, un- 
der the statutes, the decision of the commission is 
prima facie correct and the burden of proof is on 



the party attacking the same, such party has the 
right to open and close." 

[f 127] e. Scop« and Extent of Berriew— (1) 
Qtteations of Fact. In the absence of an express 
provision for a retrial of issaee of fact, the courts 
will not on review redetermine the facts found by 
the oommission or board;** henee its finding will be 
sustained if there ie any competent evidence to sup- 
port it,** and its determination on conflicting evi- 



r BTid hB.tnpsr 



Ingly doubtful of any . 
Ity Che rights Intended C 
by the Act. To deny t- 

I Introduce 

exerclee of hie rlshte under 

as to render them of Uttle value, 
can not auppoBe the Legislature 
any such dee] en." Frasler v. 
I, 117 Md. B72, B77, 96 A 764. 
i . _j rm,_(j) An 

urer. appeal Ins 
t of Baltlinore 
t the Industrial 
accineni commiBaion continuing the 
employee's compensation, had the 
rlKiit to Introduce additional teatl- 



ferlng from the effects of his acci- 
dent, but from thoa- -* - -" 



127 Md. G72, 96 A 
reful habits of the 



irks, 196 111. . 



m 111. A. 2GS. 



Well 1 



son V. Avery Co., 1»( 

34. Bute V. Crea -. ... _-, 

349, 37 'NB 602, 39 LRANS 694. 

— '■' -, DttBgett. SO Wash. 

uun ' wliether appellant's disabtUty 
was El permanent total disability or 
a permanent partial disability was, 

and he was not entitled to a ]ury 
trial thereon. Slnnes v. Daggett. Bfl 
Waah. 673, 142 P S. 

[b] »»»olsslo» of OTllsr. — On ap- 
peal from an award by the Industrial 
Inaurance department, where Ihe pre- 
siding Judge at the first hearing 

Ing apuellant a Jury trial, It was not 
error for the Judge presiding at the 
nnal hearing to rescind that order, 
such orders being subject to change 
and correction. Slnnes v, Daggett. 
SO Wash, 67S, 142 P S. 

30. International Harvester Co. v. 
Industrial Commn,, 1G7 Wis. 187, U7 
NW fiS. AnnCaal316B 310, 

ioh V. Iroquois Iron Co., 
03 NE iSi. 



17. Dragovli 
9 III, 47f. 10 

i Md, 382, 97 



Ehugh. 

Thames Tow- 



192. 104 NK SG6' In n< derrick. 117 
Mass. 111. 104 NB 43S: In re Bent- 
ley, 217 Mass. 79, 104 NB 432; In re 
Donovan, 217 Haas. 7«, 104 NE 411, 
AnnCaal316C 778- In re Dial, 217 



Bldg. Co,, 171 App, ; 
NYS 903; Kingsley v, .ju..u 
App. Dlv. S2», l&E NYS BOl; 
Central New England R. 

App, Dlv. «26. lef NY3 861. 

V. Knickerbocker ICe Co,, 163 App. 



: Goldstein v. 
I, 167 App, Dlv, 
. Cunningham v. 
:.. Rolling Mills, 



Dlv, 460, 16B NTS 
Centre Iron Works 
626 163 NYS 
Buffalo Coppei 
166 NYS 797! 

"If the facts proven are capable 
as a matter of law of susUlnlng the 
inferences of fact drawn from Ihem 
by the Industrial Accident Board, 
Its findings are oonclualve. In the 
absence of fraud, and the appellate 
1 Is n- -- ' -■■ ■- *— 



i NW 54B, 
B not the scheme of the act 



Us ofllce Is to r 



In Its Juried! 






the Coi 
'tlonal bounds, and to 
'ard not supported by 



appeals." Milwaukee v. Industrial 

Commn.. 160 Wis, 238, 244, 161 NW 
347, 

••The Commission Is the sole Judge 
and the 'final' Judge of the tacts, 
and this court is not only forbidden 
to trespass upon the Jurisdiction of 
Ihe Commission In this fleld, but, by 
section 20 of the act. It Is circum- 
scribed, even. In Its review of ques- 
tlone of law. It was the purpose of 
the legislature to create a tribunal 
to do rough Justice — speedy, sum- 
mary. Informal, un technical. With 
this scheme of the Legislature we 
must not Interfere, for, if we trench 
In the slightest degree upon the pre- 
rogatives of the Commission, one 
encroachment will breed another, 
until finally simplicity will give 
way to complexity, and informality 
to technicality." Rhynep v. Hueber 
Bldg, Co,, supra. 

~nvlew of astsrmlBatton by oonrt 



Infra 1 144 



Chemical Wor 



m P ISO; Chlcagt 



. Co. 



..., .... ,., lis NB 173: In re Mc- 
Manaman, (Mass,) 113 NE 287: In 
re FHerro, 223 Mass, 378, 111 NE 967; 
In re Crowley. 22S Mass, 288, 111 
NE 78C: Newman's Case, 222 Mass. 
6Ca, 111 NB 369, L.RA1916C 114E; 
Hadden'B Case, 223 Mass, 487, 111 
NE 379, LRA19I6D 1000: Savage's 
Case 222 Mass. 20B, 110 NE "°- "" 
tlmo 8 Cose, " 



63; Meley 



!en- 
NE 



NB 659; 

NE —■ 



» Mass. 8, 106 



John 



... AnnCa8!916A 787; In -> 
in. 217 Mass. 388, 104 NE 736; 
Bentley, 217 Mass, 78. •-' "^ 



,, __. ... _04 NB 

432; In re Ekmovan, 217 . Mass, 76, 
104 NB 431, AnnCaslOlEC 778: In re 
DiaE. 217 Mass, 33. 104 NB 334; Bell 
V. Hayes-Ionla Co,, (Mich,) 168 NW 
179; Kennelly v, Stearns Salt, etc, 
Co,, (MIch,> 157 NW 378; La Veck v, 
Parke, etc., Co,. (Mich,) 1B7 NW 72; 
Llnsteadt v Louis Sands Salt, etc., 
Co,, (Mich,) 157 NW «4; Deem v. 
Kalamasoo Paper Co., (MIch.J 165 
NW 584: Spo'oner v, Detroit Satur- 
day NiEhl Co., 187 Mich. 126. 163 
NW 6S1, LRA1916A 17; Grove v. 
Michigan Paper Co,, 184 Mich. 4*9 
151 NW 654; Reddeld v. Mlchll 



aatloT 



Hills 



TT BB2; 
148 KW 



243; Reck v. Whlttlesberger, 181 
Mich. 463, 148 NW 247, AnnCaBl91SC 
771; Rayner v. Bllgh Furniture Co,. 
180 Mich. 168, 146 NW 166, LRA 
igi6A 22, AnnCBHl916A 386; Tlrre v. 
Bush Terminal Co,, 172 App, Dlv. 
n„- ,-. ..-^r, .=.. „.... ^ ^uebe 



Co., 170 App. Dlv, 136, :.. _ __ 
Hendricks v, Seeman, 170 App. Div. 
NYS 838; Powley v. Vivian, 



54 NYS 426. 



•Under St. 



Sa 1 VUbnata faota,— nndei 
iS) p 318 1 84. providing th. 

-■evlew of the proceedings befox, 

stats Industrial commission to de- 

" irmlna the compensation for Inju- 

es to a workman it can be deter- 

Ined whether the findings of tact 

support the order^ decision, i ■■ 



jlon's 






elusive and final t 
ultimate facts, and findings and 
conclusions of the comralssron. the 
liommlHslon's findings of fact cannot 
be reviewed If supported by any evi- 
dence, and Its conclusions of fact 
which are the conclusions referred 
to, drawn from the evidentiary 
facts, are also final. Smith v. In- 
dustrial Ace. Commn., 20 Cal. A. 660. 
147 P 600. 

[b1 ninstratloBB of lb 
oonolutrei — (l) That an 
death was groxlmalely 



hsia 

ployee'H 

___isea by 

Injury. Burns' Case, 218 Mass. 
B, 106 NE «01, AnnCaslSlfiA 787, 
(2) That the mother of deceased 
was dependent on him. Rhyner v. 
Hueber Bldg. Co., 171 App. Dlv. 63, 
166 NYS 8(13, (3) Absence of seri- 
ous and willful misconduct of em- 
ployer. Burna' Caae, 218 Mass. 8, 
iOS NE 601, AnnCasl91BA 787. (4) 
Total incapaclly. Bruce v, Taylor, 
(Mich.) 168 NW 158. (B) Percent- 
age of disability. FYankfort Gen. 
Ins, Co, V. Plllsbury, (Cal,) 1B9 P 
150, (6) Permanent Incapacity for 
use of hand. In re Lemleux, 223 
Mass. 346, 111 NB 782, (7) That 
the emplovee received lead poisoning 
or plumbism as a. personal Injury, 
Doherty's Case, 222 Mass, 98. 109 
NB 88'J. (3) That incapacity eilst- 
ing at the time of hearing resulted 
from the accident. Southwestern 
Surety Ins. Co, v, Plllsbury, (Cal) 
158 P 762, (9) That the accident 
arose out of and In course of em- 
ployment, Munn V, Industrial Bd,. 
274 111, 70. 113 NE 110, (ID) As to 
whether Injury arose out of and In 
course of employment, Blschoft v. 
American Car, etc.. Co., (Mich.) 167 
NW 34. (11) Status of person 
claiming compensation as employee. 
™._. — ,_j ^_ _ piifsbury, 



(Cal,) 



' 721, (12] 



As C 






iployment employee 

Saundere, 'm" N° Y, 69, 112 NB 671 
[aff 171 App, Dlv, 528, 157 NYS 
1082], (IS) That employer wat -' 
prejudiced by failure to give i 
ten notice of Injury. Marlnacd- ., 
Fllnn-O'Rourke Co.. 172 App, Dlv. 
378, 168 NTS 716. (14) That the In- 
jury was reported to the employer's 
superintendent a few days after It 
occurred. Shafer v. Parke, etc.. Co., 
(Mich.) 159 NW 304, (16) Extent 
In which employee used Intoxicating 

1. Ramlow v. Moon Lake Ice 

Mich,) 168 NW 1027. (16) 
employee was Intoxicated, 
g Injury but not guilty of 



Co,, ■ 
That 



te cumulative Annotations, same title, page and ti' 
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denoe is final and conclusive," although the eourt 
might have come to a different oonclaaion thereon 
had it been called on to decide the question in the 
first instance.*' So the findings are conclusive if 
there is any substantial basis for them in the evi- 
dence,*' or, as the rule is Sometimes stated, if in 
any reasonable view of the evidence it will support 
them either directly or by fair inference.** lu this 
respect an analogy ia maintained to a finding of 
fact by a court or a jury in an' action at law."' 
The evidence may be considered for the purpose of 
supplementing or explaining the findings of fact, 
but not to contradict or vary them,** The question 
of whether there is an entire absence of evidence to 
sustain the findings of the board or commisaion is, 



however, one of law which will be considered." 
Where there are no findings of fact the court may 
consider a r€sum4 of the evidence attached by stip- 
ulation of the parties to the return in certiorari in 
order to ascertain if the facts necessarily inferred 
from the award as presumptively found have any 
evidential support.** 

[i 128] (2) QneationB of Lbw. On a court review 
rules of the commission within its powers as to ad- 
ministrative features will be recognized,*" but the 
court will not be bound by an interpretation placed 
on the law by the commission.'^ Matters of law 
arising on the findings of the board or commisson 
are reviewable,^' for example, questions arising on 



I.RAl»ieA 34S, AnnCaalSlEB »»&. 

<17) That lonsshoreman's employ- 
"■; Involved pecull»r eipoaure to 



. .. IndUBtrlal Bd., 274 111. : 

113 NE n». 

<1. Western Metal Supply Co. 
PUlBbury, (Cal.) 1S6 P 491; Voa-- 



Rlversi^e Storage. 
Mich. STS, 14S NW 412; Heltx v. 
Ruppert, !1B N. Y. IIB, 112 NB 760: 
Northwestern Iron Co. v. Indus trial 
Commn., 1E4 Wis. »7, 142 NW 2TI. 
LRA191SA 366, AnnCaslSlBB 877. 

43. Von Btte's Case, 223 Mass. E«, 
111 NE 696, LRA191ED 641; Milwau- 
kee Coke, etc.. Co. v. Induetrlal 
Commn.. 186 Wla. 247, 251, 151 NW 
245; NekooBa-Bd wards Paper Co. v. 
Industrial Commn.. 1G4 Wis. lOb. 141 
NW 16ia, L,RA1»16A 848, AnnCas 
1916B 99E. 

"There Is evidence in the case 
which supports the tlndlngs of fact 



the CommlB 



without ( 



said t 



.: the board acted 
!8H of Its powers, 
ourt. If (rying the 



elusion. If there was 
credible evidence supp 
flndlngB -of the Comm 



Milwi 



kee Coke, . ... _.. .. 

Commn.. supra. 

49, Munn v. Industrial Bd., 274 
III. 70, 113- NE 110; Hoenla v. Indus- 
trial Commn., 1E9 Wis, S4l. 150 NW 
»»i; Oldenberg v. Industrial C( 
169 Wis. 333. 1" •"" "' 

44. In re Si 
NE 3ES; Lesh 

163 Wis. 124, HI i>m oja; Milwau- 
kee First Nat. Bank v. Industrial 
Commn.. l«l Wis. B26, 154 NW 817; 
Eagle Chemical Co. v. Nowak, 187 
Wis. 446, 154 NW 636; OldenberK v. 
IndUBtrlal Commn., 169 Wis. 333, 150 
NW 444. 

" In I " " 

206, lid Nb' fs ^ .. __ __. 

Mass. 36, 104 N^ 384; Paplnaw v. 
Grand Trunk R. Co., (Mich.) lEE NW 
545. 

•■The finding [of the Industrial 
Accident Board] stands upon Che 
same fooling as the finding of a 
judge or a verdict of a jury. It Is 
not to be set aside If there Ifl any 
evidence upon which it can rest.'' 
Pigeon's Case, 216 Mass. 51, 52, 102 
NE 932 AnnCaslBlfiA 737. To same 
■effect McPhee's Case. 222 Mass. 1, 
109 NE 633, 

46. Glelsner v. Gross, 170 App. 

niv 3T IKS NV.H IHR- H(ir •• " 

Builder., ^..vn., = 
Div. 425, 153 NTS 

47. Cal.— Western Grain, etc, 
Co. V. Plll.sbury, 169 P 423; Employ- 



„ -,. .. Pllls- 

. „.. 14> P 85. 

— Hotel Bond Co.'s App., 89 



- 33S: Buckley's Case. 2li Masa. 

354, 165 NB 979, AnnCaal916B 474 
and note; Burns' Case, 218 Maaa. B, 
106 NE 601, AnnCafll»16A 787; In 
re Herrtck, 217 Masa. Ill, 104 NE 
432. 

Mich.— Backwith v. Spoonar, 183 
Mich. 823, 148 NW 8T1. 

N. Y.— Carroll v. Knickerbocker Ice 
Co, 218 N. Y. 435, 113 NE 507 [rev 
169 App DIv. 450, 155 NY3 1]; Helti 
V. Ruppert. 218 N. Y. 14B, U2 NE 
T60; T^rre v. Bush Terminal Co.. 172 

App. Dlv. 386, 168 NYS 883; ■" " 

V. Brooklyn Union G-- ' 
App. Dlv. 381. 166 NYS 

Wla.— Milwaukee Western Fuel 
Co. V. Industrial Commn.. 159 Wis. 
633. 160 NW 998; International Har- 
vester Co. V. Industrial Commn., 157 
Wis. 167, 14T NW 63, AnnCaBl916B 
330. 

"It is thoroughly settled that the 
claim that a finding of a court or 
Jury la without support In the evi- 
dence presents a question of law. 
rather tJian of fact." Great West- 
ern Power Co. v. Plllsbury, 170 Cal. 
ISO. 185, 149 P 15. 

■■All evidence which tends to ren- 
der probable or Improbable the ex- 
istence of the facts which are the 
subject of Inquiry is relevant, and 
conversely all relevant facts have 
In order to support 



Gas Co., 171 



evidence." Oldenberg v. Industrial 
Commn., IBS Wla. 333, 335, 150 NW 
444. 

"The employer and the Insurance 
carrier are entitled to a hearing. 
The hearing la of a summary char- 
acter, and the Commission is not 
bound by the ordinary rules of evi- 
dence and practice. NeverlbeleBS. 
Its determination as to the facts Is 
a quasi Judicial delermlnatlon. and 
must rest upon Che facts presented 





be drawn from the 


The Comm Is 


alon cannot act arblt 


rlly on the 


Informatton It recel> 


or In direc 


violation of the CQ 


ceded facts. 


Its ducy, cherefore, 



ICs findings a _ 

and In direct conflict with the un- 
disputed facts, and all reasonable 
infereneea which may he drawn 

r of law.^' Gar^ 



dence, there n 



dence at all, and this was noC con- 
templated by the law. Such evi- 
dence must i^so be preserved ajid In- 
corporated Into the record of the 
proceedings, an provided In Che act 
and as above pointed out. If books 
and records are examined, the con- 
tents relied upon must be competent 
and properly authenticated, and 
must be set out In the record of the 
proceedings. While a view or In- 
spection o( premises might be help- 



BoClon 



lone. In short, tiiere 
;;ompetent evidence to 



fcef W 



sustain the decision of the 

tors and of the Industrial Board, 
and. If founded on hearsay or other 
Improper or InEuIflclent evidence, it 
Is the duty of the circuit court on 
certiorari, to remand the proceed- 
ings to the Industrial Board for 

proceedings." Victor Chem- 

rks V. IndUBtrlal Bd., 274 111. 
1, lid NB 173. 118. 

[aj JnziaUotlanal fact*. — Under 
111* workmen's compensation act, 
nonly known as ths Boy n ton 

viding a system for the 

tlon of accidents or lalu- 
mployees. and establlBblng 
trial accident commission, 
and n'ovldlng that Its findings on 
oufFiions of fact. Including ultlrant.i 
facts, and Its conclusions shall be 
iclusive anf 
i that its 
oe reviewable i>y me supreme court 
or by the district court of appeals 
by certiorari to the extent of deter- 
mining whether It acted without or 
In excess of Its powers, whether Us 
order or award was procured by 
fraud or was unreasonable, and 
whether Its findings of fact support 
the order or award under review. Che 
power of review extenda to the in- 

auiry whether a flndlng of a JurH- 
Ictlonal fact, auch as whether the 
injury was caueed by accident to an 
employee within the course of his 
employment. Is without the support 
of any substantial evidence, such 
inquiry presenting a question of 
law. Western Indemn. Co. v. Pills- 
bury, no Cal. 636, 151 P 398. 

48. Fol^ey _v. Detroit United R. 

_ Ins. 

114 P 51. 



(Hlch.) 167 NW 46. 






™„^"ff 



J2 Wash. 311, 

I..RA1916A 296. 

BO, Zappala v. Industrial Ins. 
Commn.. 82 Wash. 311, 144 P 64, 
LRA1918A 295. 

61. Bee statutory provisions; and 
Donlon v. SCats Industrial Aco. 
Commn., (Cal.) 159 P 715; Hotel 
Bond Co.'s App.. 89 Conn. 143. 93 A 
246; Bell v. Hayes-Ionla Co.. (Mich.) 
158 NW 179. 

[a] ZllnateatloiL — On certiorari to 
review an order of Uie industrial 
arcldent board affirming an award 
of compenEatlon under the work- 
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the applieation of the Iaw to the facts/' ruling* on 
the eompeteney of evidenee,"' refaaal to eonsider 
material relev&nt f aets,'^ or failure of subordinate 
facts foimd to support the ultimate fact." But the 
probative facts cannot prevail over the flndings of 
ultimate facts unless neeesaarily in confliet with 
such flndiags.°* If any reasonable view of the find- 
ini^s will make them support the award, the courts 
cannot disturb it;" but unless the fftcta in eTidcnee 
are practically undu^uted, an appellate tribunal 
cannot assume a finding of facts as made by the 
tribunal under review when there is no finding of 
these facts of record." A conclusion of law, al~ 
though made in the form of a finding of faet, may 
be reviewed.'* So a mere declaration that juriadic- 
tional facts exist will not preclude a review."' 

[f 120] (3) Discretion of Oommisslon. It is 
specifically provided by some of the statutes that 
matters resting in the discretion of the oonuniesion 
shall not be reviewed." 

[f 130] f. Harmleu Error. In reviewing de- 



cisions of an administrative board the technical 
rules of law applicable to the reviewing of regu- 
larly eonstituted trial courts need not be followed," 
and a finding of the board will not be reversed for 
error in the admission*' or exclusion" of evidence, 
unless the substantial rights of the parties appear 
to have been affected, or if there is competent 
evidence on whieh the finding may be based."° In 
a proceeding before the industrial accident board by 
an alleged dependent for compensation for the death 
of an employee, the insurer's requested rulings 
that on the report of the board of arbitration one 
claimant was not entitled to compensation, and 
that she was not the next of kin or a member of 
the family of the deceased, became immaterial, 
where her claim was disallowed by the industrial 
accident board." 

[} 131] g. Disposition of Oanse. On review of 
an award the court may be authorized to make 
such orders in respect thereto as justice may re- 
quire," and it may remand the case to the commis- 



Jurad employe*, where all of tbe 
facts reUtlve to the clalmant'B em- 
ployment are conceded, or not dis- 
puted, ttie tlndlns of the board that 

may be reviewed. Shafer v. Parke, 
-'- "-, (Mich.) 1S9 NW 80*. 



Donlon 



State Industrial 



.... , ___ dl NE 

47; Rhelnwald v. Builders' Brick. 
., Co., 188 App. Dlv. 4i6. 16* NTS 
Zappala i_j....^.. t — 

nmn, 81 Wa 

LRAI»1BA l»i. 

. , , —Question of 



S4. Hotel Bonn 



Co.'a App., 18 
fS' Gardner v. 
Co,. ITI App. 



HorseheadB 

Dlv, 88, 1E( NTS 888. 

BS. Hotel Bond Co,'b App,, 89 
Conn. 148. 18 A £4E; Belt v. Hayea- 
lonia Co.. (Mich.) IIS NW I7>: 
Oardner v, Boraeheada Conatr. Co., 
171 App. Dlv. 88, IM NYS 811. 



Co., (Conn.) JT A 1080. 

M. Smith V. Industrial Acc. 
Comm., 8« Cal. A. 180. 14? P tOO; 
De Voe v. New York Btate R. Co.. 
188 App. Dlv. 471, HE NYS II, 

00. Qreal Western Fowar Co. v, 
Plllabury, 170 Cal. 180, 1S8, 149 P 8E 
(where the court said: The pro- 
vlBlDn of the Roaeberry Act ituutlns 
tlndlnsa of fact by the board con- 
clusive, should, we think, be taken 
to Include findings of jurisdictional 
facts as well as others. But a re- 
view bv ■ court which shall deCer- 



held that a review can be avoided by 
a mere declaration, unsupported by 
any evidence, that the Jurisdictional 
facts exist. Such declaration la *~ 



a nndlns of fact, 
n of jurisdiction. 



__. _ __ . DaKsett. 80 Wash. 

673, 142 P B. 

aw'ard ' " 
favor of a servanr who auITered 
permanent partial disability In thi 
loss of several Dngcra cannot, oi 
appeal by Che servant, be set asldi 
as arbitrary, as the maximun. 
amount authorized by statute for 



any iwrtlal disability Including the 
loss of one arm, or ler, la only flt- 
teen hundred dollars. SInnea v. 
Dajcsett, 80 Wash. 873. Ill P 5. 

SB. Reck V. WhIltlesberKar, 181 
Mlcb, 4SS, 141 NW 147, Ann&Bl8ieC 



It win 
Qei 



.1 not be disturbed! 
rKe A. Fuller Co., 

l'^7l. 



Brown V. 

(Mich.) 159 NW .... 

«3. Von Btte's Case. 318 Ui 
18, 111 NB 898, I.RA1818D 041. 

"As bills of exceptions do not lie 
under the workmen's compensation 
act and the only way to bring ques- 
tions of law to this court 1» by ap- 
peal. It follows that the Eeneral 
equity rule as to consideration of 
questions of evidence raised at a 
hearing before the chancellor ought 
to be followed. Such queatlons rea- 
sonably presented upon the record 
will be considered, but a decree will 
not be reversed for error In this re- 
si antlal rights 

al «, 2ie Mass. 

(1 :asl91EA 737. 

i-Ionla Co,, 

joiler Uotor 
C NW 87; Car- 

r< :e Co., 218 N, 

y "BV 189 App. 

D ; Milwaukee 

F Industrial 

C _ 154 NW 947. 

"We do not think, however, that 
under the language uaed In our 
workmen's compensation act the 
declBlana of Its administrative board 
must be in all cases reversed under 
the rule of presuroptlve prejudice. 
because of error In the admission of 
Incompetent testimony, when, In thi 

absence of fraud, there « 

the record a legal basis fc 
tngs, which are made 'conclusive oy 
statute when said board acta within 
Che scope of Its authority." Reck v. 
Whltttesberger, 181 Mich. 4SI, 470, 
148 NW Z4T, AnnCaBl918C 771. 

M. Kelley'B Case, IIZ Uasa. E8B, 
ill NE 88E. 

ST. In re Murphy. (Mass.) 113 
NB 183; Andrsjwshl v, Wolvarlne 
Coal Co^ 182 Mich, 198. 148 NW 884. 

t?l ' "' ""■- ■'■ 

tlon. but the basfs for i. 
award Is In the record, the 

reversing Che decision of t 



tlon act, where tbe mother, since de- 
ceased, of an employee killed In 
service was his only next of kin at 
the time of the Injury when by the 
act the persons dependent are to be 
ascertained, the case will not be 
sent back that motion may be made 
the . Industrial accident board 



- the 



■ given 



It by the act (St, [19111 c 7B1 pt . 

!12, amended by St. [1914] c 708 
ban the deceased mother, as In ex- 
ercising such supervisory power the 
board Is Limited In reviewing an 
order for a weekly payment to mak- 
ing one subject to the provisions of 
the act. In re Murphy. (Uaaa,) 111 
NE 188. 

[b] Is OoMBMUoBt. — "The power 
of tha superior court In the correc- 
tion of a finding of the compensa- 

and Its method of correcting the 

finding similar to, the power and 
method of this court [the supreme 
court of errors J In correcting the 
finding of the superior court. The 
Undlng of the superior oourt upon an 
appeal from an award of a commis- 
sioner, unless It corrects the finding 
of the commlHSioner, should merely 
in Its finding make that finding a 
part of its record, without reflndlng 
the facts or making them the find- 
ing of facts for the purpose of ap- 
8eal. if the trial court corrects the 
ndlng, it should indicate In Its 
finding on appeal the corrections so 
— — - In the finding of the comm' 



ilone 



mful 



If the I 



In 






commissioner. It should dismiss 
tne appeal. If It finds harmful 
error, either In a conclusion of law 
reached, or In a conclusion of fact 
reached, or In the finding of a mate- 
rial face or the refusal to find a 
" fact, it Bhould,__lf the award 



lake the award 



ccordance with the con- 
cjUHions OI the trial court without 
further hearing upon the facts. It 
should sustain the appeal, and Indi- 
cate in the Judgment or Its memo- 
randum the grounds of Its action," 
Thompson v. Twiss. 9T A 388, 330. 

[c] ta nilnoia. — "When a writ of 
certiorari Is Issued by the circuit 
court to review the proceedings of 
the State Industrial Board under the 

f revisions of clause (f) of section 
9 of the Workmen's Compensation 
act the court has the power to re- 
view all questlona of law presented 
by the record of the Industrial 
board, or a suit In chancery may be 
commenced by any party In Interest 



Forll 



S| daTslopsaanta and ' 



In the taw see oumulatlv* A 



§§ 131-132] 

lion for a further hearing.**' If the airard is re- 
versed beeaose of error in making coneorrent awards 
for total diBabilit;, it eboald be vithoat prejudice 
to the further continuance of the caie and the right 
of oiaimant to make further application in case of 
continuing disability.** Where, on the insurer's ap- 
peal, the cause was remitted to the industrial acci- 
dent board on account of the diminution of the 
T^eori, the board had no authority to make a new 
finding, but simply to complete the record aAeording 
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fore the boar 



fufllclent tha 



-, — .- r remand the 

cauu lo the InduatrlaJ hoaid for 
further proceeding's, and may atste 
the quest ion a requlrlnK furthar 
tiearinK and slve euoh other Instruc- 
tJlons aa may be proper. It will 
thuB be aeen that the powers of the 
court In tbU proceedlns- axe dlfterenl 
from the pot ' ■■- - - '- 



the 



rlt of . 
which t 



haa been Isaued, l 

could only review ine recora oi tne 
proceedings a.Dd either dlamlea tiie 
petition and quaafa the certiorari or 

Slash the proceedlnKS." Peo, v. 
cOoorty, 270 111. ElO, (20. 110 NB 
791. 

68. Pacific Coast Caaualtv Co. v. 
FUlabury. 171 CttL (19, 168 P 24; 
EoKlebretaon v. Induatrlal Ace. 
Commn., 170 Cal. 79«, ISl P HI; In 
re Flerro. Hi Maaa. ITS, 111 NB 
(67; In re McLean, 123 Masa. 34!. 
Ill NB 7B3: Carpenter v. Detroit 
Forglnr Co., (Mich.) 1«T NW 8T4; 
Finn V. Detroit, etc.. City R. Co., 
(Mich.) IBS NW 721; Dearborn v. 
PeuJteot Auto Import Co., 170 App, 
Dlv, S3, 16B NTS 7B9. 

[b] lUutntlonB^d} Wbere the 
commlaalon has proceeded on an, 
•rroneoua theory of a conclualve 
preeumptlon of tota.1 depenijenoy, 
the court on reveralnK the award 
will remand the case for such fur- 
. ther hearing before the board as the 
parties may desire. Finn v. Detroit, 
etc.. City R. Co.. (Mich.) ISG NW 
721, (2) Where the commission 
made an allowance according to the 
schedule of fixed Ilabllltlea for apec- 
IDed Injuries, instead at under the 
general provlalon for partial Inca- 
pacity, the caae will be remanded 
for further hearing. Carpenter v. 
Detroit Forging Co., (Mich.) 1B7 NW 
3T4. (S) mere a llndlng of mlatake 
as an excuse for falling to 91e a 
claim for compenaatlon IB not aup- 

tortsd by the evidence the oasa 
I to be recommitted to the Indus- 
trial accident board, where the em- 
Sloyee may move tor a hearing and 
3r the introduction of further evi- 
dence on the question of "reasonable 
cause," other than mistake tor not 
filing the claim. If auch motion la 
■ and gi • ■ - - - 



I further 

n tbli 



hearing neW facts a 
point, the case Is w oe 
anew on all the evidence 
by all partlea In re M 
Mass. 342, 111 NE 783. (4) Where 
defendant relied before the commla- 
Blon on the ground that the proceed- 
ing could only be brought by a duly 
appointed legal repreaentatlve of a 
deceased employee, the court al- 
though auBtafnlng an adverse hold- 
ing of the eommtsBion on this point 
may refer the matter to the commis- 
sion to give the defendants oppor- 
tunity to introduce evidence on the 
nature of the employment of the de- 
ceased. Dearborn v. Peugeot Auto 
Import Co., 170 App. Dlv, is. 1G5 
NTS 7S9, (S) Where an award of 
the Industrial accident commission 
was overruled on certiorari because 
the evidence was Insufnclent to sup- 
port tt, but It appearwl the defect 



might be remedied, the decision 
should not go further than to annul 
the ordiir. Eoglebretson v. Indus- 
trial Ace. Commn., 170 Cal. 793, lEl 
supreme 



dent commission could not deterroli.. 
from the record how much of the 
award was given for the dlaablllty 
which naturally would have eilated 
after a certain date by reason of the 
original Injury, or how much was 
allowed on Ekccount of an additional 
Injury from a later aoclden* or in- 
Jury, It was necessary f ~ "" " 



have existed It the broken bone 

~ a to the original lajury bail 

t alipved, unleaa they Bnd that It 

,s the natural result of the orlg- 

il injury. Pacific Coast Casual^ 



R. Co., 1B4 NTS 

70. Doherty*a Case, 121 jLaaa. r», 

log NB SIT, 

had no authority to make a new 
llndlng. Objection upon this point 
seasonably was taken by the insurer. 
But the new finding does not in our 
opinion diHer In easential reapects 
from the one made earlier. Although 
somewhat Informal, the record as a 
(rhole enablea us to ascertain what 
occurred. Although the proceeding 
was irregular, the aubatantial rights 
of the parties did not require the 
granting of the motion of the Inaurer 
to recommit the case to the board 
at that stage. The matters which 
supply the omlsalona of the former 
report, together with the substance 
of the original findings of the board, 
—'" be considered." Doherty's Case. 



cases infra this note. 

[a] fit nilaote, (1) under tha pro- 
vistons of L, (isis), as amended by 
L. (191E) p. 4D0, the Judgments, or- 
ders, and dooreeB of the circuit court 
on certiorari to the Industrial board 
are reviewable by writ of error to 
the supreme court. (!) Under the 



error would lie to the aupreme court 
from an award of compensation In 
the county court where the ground 
urged - - . p 



[C.J.] 125 

to the facts and return it, "diminution of the 
record" meaning incompleteness in the statement of 
the proooedingB. 

[(132] h. Poxther RvTlew. After a court review 
of an award of a commission the ri^t to a further 
aiqieal is of eoune strictly dependent on the pro- 
Tisiona of the etatute wfaidi in some instances allow 
such a proceeding." On raeh an appeal the judg- 
ment will not be reversed for matteia not affecting 
the merits," sash as informalities in the Terdiot." 

be compensated, although not a right 
which existed at common law, not 
being different in character troin 
such rights, thus bringing the case 
within the terms of the statutes, 
Christecisen v. R- W. Bartelmann Co.. 
Z7I III. 34<. !12 NE tit. (S) An ap- 
peal lies to an appellate court from 
an order of a superior court under 
the workmen's compensation aot (L. 
[ISll] p tit), that an employer pay 
the administrator of a deceased em- 

Sloyee three thousand five hundred 
oliars in equal weekly Installments. 
I*vln v. Wella Bros, Co., 372 111. 
SOS, 112 NW 271. (8) Prior tO thess 
decisions of the supreme court, in the 
flrst district the appellate court re- 
fused to take Jurladlctlon of an ap- 
peal from the superior court of Oook 
county from an order awarding com- 
pensation under the compensation aot 
of 1911. Lavin v. Wells Bros. Co.. 
1>G IlL A. lOS. (7) The same hold- 
ing was made as to an appeal from 
the circuit court. ChrUtenaen v. 
Bartelmann Co.. 191 111. A. 231. (3) 
In the second district the appellate 

"" took luriedlcUon of an appeal 

|lroult court. Carlson v. 



for" the reversal was tl 
itlonallty of tha statu) 
the want of Jurisdiction of the > 
court. LauruBska v. Bmplre 
Co., 271 111. (0*. Ill NB Sf. u 
appeal from a Judgment of the c< 



--. t the 

9 shall have JuriiBdlc 



.ppetlal __. 

tlon of appeals from final Judgments, 
orders, or decrees In any suit or 
proceeding at law or In chancery, an 
appeal lies to the appellate court 
from the Judgment of a circuit court 
finding In cralmant's favor on his 
appeal from a decision of the board 
of arbitration that he was not en- 
titled to compensation under the 
workmen's compensation act (I>. 
risil] p 314), the right of an In- 
jured employee under the 



from the i 

TbT -"■' 



t 111. , 



2S2. 

: (1) I 



Vaw Talk (1) an appeal 
taken from the appellate 
division of the supreme court to tha 
court of appeals in all cases where 
auch an appeal would lie from a de- 
cision of the appellate division, and 
Is to be taken Hn the same manner 
and subject to tha same limitations 
as la [are] now prodded in civil 
actlona Harnett v, i?homas J. 
Steen Co.. 2H N. T. 101, 110 NB ITO, 
(2) "We do not think that the legis- 
lative design was to extend the right 
_. 1 — ._ .jarmit appeals to this 



of appeal o 
' In 



Sm 



Workmen's Compensation Law where 
- right Of appeal would exiet If the 
-iloyee had sought to enforce his 
'~ '~ and action tor damages for 
inimuiu Injuries resulting from 
negligence." Harnett v. Thomas J. 
Steen Co., lit N. T. 101, 104. 110 NB 
170. (t) Where the application of 
the employer and the Insurer to the 
appellate division tor leave to apneal 
has been denied, and do permission 
to appeal has been granted oy a Judge 
at the court of appeals, tha appeal 
must be dismissed. Hametl t, 
Thomas J. Steen Co., 218 N. T. 101, 
110 NB 170. (4) On appeal to the 
court of appeeJs from a nonunanl- 
mouB affirmance of an award by the 
appellate dt vision, tha question ot 
law arising from the absence of evi- 
dence may be considered, Helti v. 
Ruppert. 218 N. T. 148. 112 NB 760 
[aft ISfi NTS 1112 mem,]. 

n. Armour v. Industrial Bd., 171 
III. SRO, 113 NB 118: Dragovioh V. 
Iroquois Iron Co.. 209 III. 4TI, 10* NB 
999; Walters v. P. E. Kroehler Mfg. 
Co., 187 III. A. B48. 

.] niMStxBtlOB. — An order 
:fi 



dlctlor 



elusion of the cirt 
- "- - "this 



Judg- 

_ retain Juris* 

purpose of enforcing 
— „ etc. Armour v. In- 
., 271 IIL E90, 111 NB 111. 



I tha admission 

ince in a trial to the court, of i 
1 habits ot deceased employ* 



ob- 



jected to because there was evlden . 
BB to how the accident occurred, al- 
though there were no eyewitnesses. 
Is of llttie importance. Brickson T. 
American Well Works, 198 III. A. 141. 
73. Dragovlch v. Iroquois Iron 
Co., 169 111. 4TS, I0» NB »■», 
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So the action of the court on appeal from the indus- 
trial commiaaion in submitting a question of law to 
the jury ia harmless error where the jury decided 
correctly,'* and an objection to the finding of the 
court below should be Bpecific'^ 

[i 133] L Determination by Court — 1. In Oe&tfal. 
Several of the compensation acts provide that, when 
the right to and amount of compensation is not 
agreed on by the parties, it shall be detennined by 
a designated court, usually an inferior court of gen- 
eral original jurisdiction.' The proceeding ia purely , 
statutory, and is one unknown to the common law 
and in derogation of it;'' it ia in a sense sum- 
mary," but provision is made for a notice and hear- 
ing leading to a binding judgment.'* Under some 
of tbe statutes the action may be brought directly 
against the insurer."" 

[f 134] 2. LimitaUonB. A proceeding to obtain 
compensation is not included within the ordinary 
terms of general statutes of limitations;^' the acts, 
however, usually provide the period within which it 
shall be brought,^* bnt such a provision is not re- 
troactive." 

74. Zapf 

19 ISA iiS. 

76. Thompson v. Twlsi 
97 A I2S, 830 <wliei 
"The flrat yround. 

errea In flndinR the fao 

part first of the findlnE,' !s Beneral, 
and not specifically adaresseo. as It 

Should have been, to such paragraphs 

of the flndlns of the commlasioncr 80. Si 
and made a part of the finding of ~' 
the Buperlor court as the respondents 
desired to have correRted"). 

n. See atatutoi^ provisions; and 
Pierce v. Boyer-Van Kuran Lumber, 
etc.. Co., 99 Tflebr. !21. 166 NW 509, 
i:.RA1918D 970; Parro v. New York, 
etc R. Co., 85 N. J. L. 155. SS A 826. 



[i 135] 3. Oonditions Pracedent. Unless tbe stat- 
ute so provides," it is not necessary, as a condition 
precedent to an application to the court for com- 
pensation, that there flrat be a demand on the em- 
ployer,*° or an effort to come to an agreement** or 
to procure an arbitration.*' 

[i 136] 4. Hearing. By the usual provisions of 
the acts the judge of the court having jurisdiction 
of the application is empowered to dz the time and 
place of hearing,*' which may be independent of the 
r^ular terms of court,*" and the evidence, is to be 
presented directly to the judge for his decision, 
without the intervention of a jury."" 

[J 137] 5. Evidence— a. Burden of Proof. The 
person petitioning for relief under a workmen's 
compensation act has the burden of proving the 
essential facta necessary to establish a cage;" hence 
he must adduce evidence to show that tbe injury 
was tbe result of accident arising out of and in the 
course of the employment, withm tbe requirement 
of tbe act,"' 

[i 138] b. AdmiaBibiU^. Where the tact that 
claimant was injured in defendants' employ and is 






la] 



m 



Juestlons to the Court of Common 
leas, the court for the trial of email 
causes Is without Jurisdiction lo de- 
tennlne thero, and the Judgment 
before UB must for that reason be 
vacated, with costs." Parro v. New 
rork. etc., R. Co., SB N. J. L. 155, 
157, SB A S2S. 

[b] aiioda labtnd. — "The admin- 
istration of the Workmen's Compen- 
sation Act in thin state Is given to 
the superior court. Regardless of the 
amount involved, original Jurisdic- 
tion of petitions brought under the 
act is conferred upon the Superior 
court," Jlllson v. Ross, 9« A 711, 



■'Th. 



Baur V. Essex County Ct. C. 

N. J. L, 128, 95 A «Z7. 
! proceeding ' 



_„ .... jne of tort. 

but rather what the statute creating 
it makes it — that Is, a proceeding to 
enforce a statutory duty or obliga- 

the parties, the basis of which Is a 
contract, eipress or Imnlled," Baur 
V. Essex County Ct. C. P.. 88 N. J. L. 
128. HI, 95 A 627. 

78. State v. Hennepin County Dist. 
Ct., (Minn.) 168 NW SIS; Hooy y. 
Superior Laundry Co., SE N. J. L. 119, 
SB A 32J. 

n. Hoey V. Buperlor Laundry Co.. 
8G N. J. L. 119, 88 A 123. 

"The proceeding la. as the act 

" ■ — ""', but it provides for 

n of a suit bv petition, 
> defendant thereof, to 
which he may appear, answer, and 
have a trial, with a resultln^r Judg- 
ment either adverse or favorable, 
which as to the controversy tried 
would be binding on both parties." 
Hoey v. Superior Laundry Co., 85 N. 
J. L. 119. lil, 88 A 823, 

(a] Wlian th« r«al partlaB In In- 
tanat kava pleaded and a reasonable 



1 County Dlst. Ct., 



an action. Fontaine 
18 Que. Super. 230. 
e statutory provlali 









B of the 



...... ■ DlsL Ct„ 

NW B16 (hold_lng_that. 

iriaii uiiucr ir^e pro'..--,,-, 
[Gen. St. (1913i | 8227], .. ._ -,- 
necessary to the maintenance of an 
action against the Insurer that the 
notice provided for in that section 
bn filed in the office of the labor com- 
ir of the state before the ac- 
which causes the injury 

al. Baur v. EJssex County Ct. C. 

.. 88 N. J. L. 128, 95 A 627. 

83. See statutory provisions: and 



plem. 



of 1313 1 



r the 



;ompenaBtion act CP. L. [1913] pp 
302, 914). the petition must be actu- 
ally filed with the clerk within one 
year after the accident. It la not 
enough to present it to the Judge. 
Hendrlckson v. Public Service R. Co., 
87 N, J. L. 366. »i A 402. 

83. State V, General Ace _|\, etc., 
AsBur. Corp.. (Minn.) IBS NW TIB; 
Baur V. Essex County Ct, C. P., 8S 
N, J. t. 128, 96 A 627. 

[a] b Hew Jar»r<— "The limiu- 
tion In the amendment of 1913 did 
not aftect the petitioner's right to 
competinatlon and to file a petition 
therefor under the act of 1911, even 
though the llmllation. within which 
a petition shall be filed, aa fined by 
the amendment, had expired." Baur 

Essex County Ct. C. P.. 88 N, J. L. 



123, 131, 95 J 
Blrmlr ' 
95 A 2 



_ 627. __ 
'. Lehigh, < 



,. Coal Co., 



1913. the petitioner, In a case arising 
under the act of 1911, was not limited 
In time within which to Inaugurate 
a proceeding for compensation, and 
that if wa should give retroactive 
efTeet to the amendment, the oeti- 
tioner will be deprived of a right to 
compensation which inured t" *'<"• 

under the act ( 

was a vested Dn„ .. 

not be lawfully dep_- __ 

Essex County Ct. C. P., 88 N. 
128. 1J1. 95 A 627. 
M. See statutory p 



State V. St, Louis County Dlst. 
"* "■- '"-, 1S8 NW 838. 

'. National Zinc Co., 

"Nothiiig'can be found In the en- 
tire statute which requires that such 
a settlement be attempted by the 
plalntllT as a condition precedent to 
maintaining an action at law, and 
the courts cannot add a requirement 
either purposely or carelessly omit- 
ted by the LeglslHluro. This ques- 
tion was decided in Ackerson v. Na- 
tional Zinc Co.. 96 Kan. 781, 163 P 
530, which decision is now approved 
and followed." Halverhout v. South- 
western Milling Co., (Kan.) 166 P 
91Si_917. 

Halverhout v. Southwestern 
Kan.) 166 P »1B; Acker- 



son v.Vati'onS^Zinc'co.^sViianl'Tgi. 
153 P 530. 

88. See statutory provisions. 

88. State v. St. Louis County Dlst 
Ct., 139 Minn. 423. 152 NW 888. 

80. Jlllson V. Ross, (R. I,) 94 A 

Corral v. Hamlyn, (R. L) 94 A 



877. 



arbitration under Bngllah act 
lee supra I 108, 

original proceedings before 
loard or commission see supra 



Brewing Co.. <N. J.) 97 A 723; Reim- 
ors v. Proctor Pub. Co,, 85 N. J. L. 
441, 89 A 981; Bryant V. FIsaell, 84 
N. J. L. 11, 86 A 458; Durocher v. 
Kinsella, 40 Que, Super. 459. 

[b] tnlumeu. — (1) Where the 
physician In atlendani'e refuses to 
..-_. .-_..- 1 by the 

_. "effect bT 

V. Proctor Pub. Cc 
9 A 931. (2> "The 
mnsel for the 



laHls afforded t 



" each o? the 



^ of a very tender age. 



who win not have 



PorU 



w and obanfsa in- the law si 



B Annotations, oanie title, page and m 



i 138-141] 



WORKMEN'S COMPENSATION ACTS 



[C.J.] la? 



therefore entitled to compensation is achnitted, evi- 
dence as to how the accident happened is imma- 
terial," and in this oonneotion evidence of ill treat- 
ment o£ claimant by defendants' foreman may be 
prejudicial.** 

[i 139] c Snffidencr. In determining the suffi- 
ciency of evidence, doubts should be resolved in 
favor of the petitioner." Circumstantial evidence 
as to the cause of an employee's death will support 
an award of compensation." 

[i 140] 6. Questions of Law and Fact. Whether 
death was by accident arising out of and in the 
course of employment presents a mised question of 
law and fact." 

[i 141] 7. Findings and Dvtenninatioii. Where 
the statute requires that the decree or determination 



— 1 of children HhslI ceaae." 

Httyey v. Brie R. Co., 87 N. J. L. *44, 
US. 9S A 124. 

69. Ruth V. WLtherapoon-EnBlar 
Co.. (Kan.) IS7 P 403. 

AAnlaalUlUr Of •TtdaSMt 
On a.rbltrstlon under EngllBh act see 

supra i lOB. 
On orlslnal proceedings before 

.. — J — . — .__ g^g supra 

committee 



1 tlS. 
On review of 

see supra f lis. 

M. Ruth V. Wltherspoon-Engli 
Co., {Kan.) IB? P 403. 

98. Corral v. Hamlyn. (R. 1.) I 



la] Applloatlon of rule. — "in the 

i^ase at bar the respondents did not 
leny that the petitioner was Injured 
n hlB left knee, cauatng aynovltls In 
laid knee, by an accident arising out 
)t and In the course of his employ- 

t by thi . . — ( 

-sted Is. 

tloner had neglected to take proper 
means to brtns about a recovery 
from said injury, and by bis own 
negligence In regard to said injury 
bad aggravated the same and had 
thus caused his present state of dis- 
ability. Those were the only ques- 
tions considered in the rescript of 
said Justice. In deciding said issue 
in favor of the petitioner the Justice 
used the language quoted: 'We think 
that the petitioner ought to receive 
the benefit of any doubts.' In this 
position said Justice was right. The 
rule to be applied is that which gov- 
erns In an action at law for damages 
for personal Injuries. The Injured 
workman must do nothing to ag- 
gravate bis condition or prevent his 
recovery. In an action at law, when 
the plaintiff has proved the liability 
of the defendant and the resulting 
injury to the plaintllf. If the defend- 
ant claims that the disability has 
been aggravated and a cure pre- 
yented^bythe neglect of the plaintiff. 



solve all doubts in favor of the plain- 
tiff." Corral v. Hamlyn, {R. I.) »4 A 
STT. 878. 

[b] avUeno* held to vostKln flnd- 
ttgn. — (1) That claimant was ' 
In the course of hla emj ■ 
State V. Pennington County 
<Minn.) 156 NW 278. (2> Thi 
employee was killed by 



D°l^t!'ct.. 



_ _, - jident In 

of hiB employment. Boodv 

V. K.. -etc., Mfg Co.. 77 N. H. 208, SO 
A SS9, I,RA1916A 10, AnnCaslSHD 
1280 (drowning while cleaning in- 
take). (3) Thai employer had actual 
knowledge of accident, state v. Pen- 
nlnirion DIst. Ct., (Minn.) 158 NW 
4) That claimant was totally 






. Pennl 



Ct„ supra. (B) Of permi 



total 



disability. SUte v. 


nF"'l 




County DIst, Ct„ (MI 




8 NW 


700. (6) That loss of a 




ntalled 


partial disability. Ol 


ver v. 




tophpr, tKan.) 16» P 3 


97. ( 


) That 


wanes were particular 


imoun 


Con- 


noTH v. Publii- .Service 


Elect 





leg. Ruth 
Co. '"— • ' 



shall contain a finding of faets,^ such finding 
should be apecifio as to the nature and extent of 
the injury,"" in order that the propriety of the 
award may be determined on review,' as where the 
award is commuted to a lump sum,^ but evidentiary 
facts need not be included in the findings.^ A spe- 
cific finding that an aocident arose out of the em- 
ployment has been held unneeesBary.* A statement 
of the evidence will not take the place of a finding 
of facts.' In the abaenoe of a special application, 
on on award to a dependent widow and child the 
proportion of the award to go to eaeh need not be 
determined.' Where compensation is based solely 
on loss of earning capacity, there must be a finding 
that such a loss has been sustained.' 
Time for filing. A provision that the determina- 

or partially incapacitated for work.' 
considered alone, might possibly be 
held to mean that as a resuH of the 
Injury he waa 'partially tncapaci- 

tolaA' rnr nf ■-■-* ■- _.- - . 



On arbitration under English act 

Bee nipra I lOB. 
On original proceedings before 

board or commission see supra 

i 114. 

On review of arbitration cominittea 

see supra { 120. 

96. Boody v. K., etc.. Mfg. Co., 77 
N. H. 208. 90 A SE9. LRAlSlfiA 10. 
AnnCasI9UD 1280; De PaElo v. 
Goldschmldt Detinniing Co., (N. J.) 88 



ing from which self-destruction can 
be Inferred, and the siie of the 
wound Indicates that the injury was 
caused by some unusual happening." 
De Faiio v. GoldBcbmidt DetlnnlnB 
Co.. (N, J.) 88 A 705. 

97. Schmol] v. Weisbrod, etc., 
Brewing Co., (N. J.) 97 A 72S: Smith 
V. Corson. 87 N. J, L. 118. 93 A 112. 

Aooidant •■ laMtton «r law or (■«* 
see supra ] B4. 

BS. See statutory provisions. 

es. Long V. Bergen County CL 
C, P., 84 N. J. L. 117. 86 A 629. 

1. Long V. Bergen County Ct. C. 
P., 84 N. J. U 117, 86 A 529, 

[a] JFiBdlnn laanfloleat to sup- 
port Bwu4,r— Where on a first hear- 
ing the court found that the extent 
and character of the injuries were 
uncertain and could not be safely de- 
■' ■ ■. and in a sub- 



the testimony of the petitioner a 

physicians was. in r"' 

the Injuries were to 



.h e petit loner's 



luoapaoltT. — "Ab i 

the Injury, the deciskin 'Df"the"'su- 
perlor court as embodied In para- 
graph (14) of said decree Is as fol- 
lows: 'That as a. result of Said in- 
jury said petitioner was totally In- 
capacitated for hlH said work up to 
the iBt day of April, A. D. 191B 
(said respondent employer making no 



amount of waxes as at and before 
said Injury." The words In the para- 
graph 'that on and after sold I.it day 
or Apr'l. A. D. 19IB, said petitioner 
has not been and la not either totally 



■k' are used In the deore'. 
Btricted sense, and as referi 
chiefly. If not only, to his former ■ 
ployment as foreman. The wo 
'hlH RAld work.' occurrlrw earlier 



, It Is the same as if 

it were said the petitioner, ever since 
April ist, has been able to perform 

mill and to receive the same amonn' 
of wages as at and before the 
Jury, and therefi ' ' 



Ither 



Svholly or partially Incapacitated for 
work." This also seems to be what 

its oral decision at the close of the 
hearing, as appears by the tran- 
script." Weber v. AmeHca^ Silk 
Spinning Co., (R. I.) «B A 601. 604. 

3, New Yo:' 

luchanan. 34 
3. JIllBon ' 
17. 

"The findings of fact which S 
B contained In the final decre 
faid Just- 









It is not Intended that 


said decree" 


Bhall include a state- 




evidence or the findings 




facts from which con- 


elusions are 


to be drawn as to the 


issaable fact 


In proceedings under 






flffis 


a workman, reeuitlng 








material issu 


s in the case. It must 


frequently happen that these ques- 




determined only by In- 



ferenoes reaaonably _ 

from other facta directly proved. 
The determination of each of these 
issues Is a finding of fact, within 
the meaning of the statute, although 
It may be merely a conclusion de- 
duced from other facta; and these, 
and not the evidentiary facta, upon 
which they are based, are among 
the findings of fact which are to b<^ 
placed in the decree b^^ the requlre- 



of 



statute.' 



Jillaon 



DIst. Ct., (Minn.) 168 NW 713. 

B. Long V, Bergen County Ct. C. 
P., 84 N. J. L. in, 86 A 629. 

«. Taylor v. Seabrook. 87 N. J. L. 
407, 94 A 399, 

7. Weber v. American 3tlk Spln- 



.-. __.. (R. 1.. -_ 
[a J lUnrtTBtloiir 



< 9E J 






should r 






finds In effect that it li 

■hether. if the 

ume his employment t 

t employer. hlB we 

a DO the same, the finding can- 

De made the basis of a conten- 

by the employee that a failure 
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tion shall b« filed -within thirty days after final bear- 
ing has been held directory only." 

[$ 142] 8. jQdgments. A Judgment entered on 
the determination of the court as to oompensation is, 
as to the controversy tried, binding on tUe parties. 
Hence, the judgment, in a proceeding brought by 
an infant, by his next friend, binds plaintifl, to the 
extent of the questions involved, as effeetiveiy aa if 
in a suit for damages generally irithout reliance on 
the eompMiaatory features of the statnte."* A judg- 
ment for the total amount of the we^ly install- 
ments, instead of for the proper sum per weelc for 
a specified number of weeks, must be reversed,^' 
at least in the absence of any application by either 
party for a commutation of paymenta,'* The judg- 
ment in some states is required to determine the 
extent and character of the injury" and whether the 
disability is total or partial," temporary or per- 
manent,'' and it ahontd state definitely the term 
for which periodical payments must be made.'* 

OpmlnK Judgment. On a sufBcient shoving of 
newly discovered evidence the court may open a 
judgment awarding compensation ." 'V^ere the 
time for which periodical payments are to be made 
does not exceed «x months the order is final under 
some atatutea and the court baa no power to mod- 
ify or to change it at a subsequent tenn.'* 

[} 143] 9. BttView — a. In OenaraL Certiorari 
to review the decision of the court will lie only 



to a final decision or judgment." Ordinarily ques- 
tiona cannot be considered which are presented for 
the first time on appeal.™ But objections need not 
have been presented below by a motion for a new 
trial or for amendments to the findings, to permit 
tbem to be urged on certiorari." The findings of 
the trial eourt in the absence of a settled case are 
presumed to be within the issues litigated at the 
trial whether presented by the pleadings or not,** 
Further, although the trial judge in hia rescript 
does not allude to the evidence, it will be presumed 
that he made his findings on all the evidence be- 
fore him.'^ Where the trial judge dismissed the 
application solely on a point of law and made no 
findings of fact, only the question of law involved in 
the decision may be reviewed." On certiorari, 
issued on the relation of the one against whom judg- 
ment fixing the compensatJoa is entered, the daim- 
ant cannot have the record reviewed."' 

Bill of exceptions. Where the court has no eon- 
tinning jurisdiction over the award a bill of exeep- 
tions must be settled with reference to the term at 
which the order is made.^ 

[i 144] b. QuestionB of Fact. Althoa^ the 
statutes usually {O'ovide that the findings of the trial 
court shall be conclusive as to the facta," they may 
be set aside on review if entirely unsupported by 
evidence;^ if there is any legal evidence to support 
them, however, they will not be distuTbed." 



Co,. (B. I.)T5 a' 601. 
S. DlBkDn V. Bubb, B 



N. J. I* Bia. 



•■ Ho«y V. Superior Laundry Co., 
8G N. /. 1^ lit, SE A »2i. 

U. Hoar v. Superior Laundry Co., 
Se N. J. L, lis, »a A 823. 

11. Uuclk V. E:rle R. Co.. BG N. J, 
L. 121, SB A 248. 

la. Muzlk V. Brie R. Co., IE N, J. 
I^ 129, 89 A 14B. 

13. Han ley v. ITnlon Stockyards 
Co., (Nebr.) 1GS NW BBS. 

14. Hanley v. Union Stockyard* 
"- '-'-•- ^ lEi NW BBS. 

,ey V, Union 
I 1E8 NW BBS. 

is. Hanley v. Union Stockyards 
Co.. <Nebr.) 1E8 NW BBS. 

[a] lUturtnrtlon^— A ludgnient that 
compensation shall continue "uniler 
the terms of the Workmen's Com- 
pensation L>.w, St the rate of BB.TI 
per week from this day during the 
period of compenaatlon covered by 
the statute" Is —■-"-■-- ---■ - 
satlafaotory. Hai 
yards Co., (Nebr.] 



t llm 



which supports the Inherf 
to grant a new trial and ii 

Ited hy ■" 



, Ibod - 

. . .nsatlon act within which a re- 
view may be had by certiorari; the 
Kjneral statute applies. State v, 
IcB County Dlst. Ct., (Minn.) IBS 
NW 8 BE. 

fb] Sliowlnf.— Discovery that an 
ury existed, not known of at time 
of trial, may authorize openlns of 
Judgment state v. HIce County 
Dlst, Ct.. (Minn.) 1E8 NW 826. 

Hanley t. Union Stockyards 
■ -ir.) ir- — -"" 



Co.. (Nebr.) IBB NW BBB. 



IB. Stat 



Ct., 



DIbI 



i_Minn. 100, IBB NW 1067. 

imurrer, which 



red from his Injur 



of the appllca- 



Q alley v. Peel B 
' 16T P 131. 



I, Xtg. Co., 



scelved fro 



nade. Galley 



ng- ludBroent, wl _._ 

lowing defendant credit for pay- 
.„ _..,-.. .u. workman may nave 

..._ __ ..._apaclty. is unavail- 
ing, where the employer does not re- 
quest an instruction to the Jury cov- 
ering: that question, and It does not 

Peet Bros. Mfg, 



. .- hlnB Cou 

, Ct., (Minn.) 1S8 NW ^1!. 
^. State V. Cass County Dlst. Ut., 
12B Minn. 1B6, 161 NW BIO. 

[a] ninatratlan. — On certiorari to 
review a Judgment for oompensatloa 
bringing up the pleadlnss, finding, 
and Judgment, the relator cannot 
contend that the respondent employ- 
er's answer wae not sudlolent to 
present the question decided In 
awarding compen8at1< 



that thi 
... Galley v. 
, (Kan.) 167 P .._ 
Bl. State V. Koochiching County 



partial disability to relator who. hav- 
ing previously lost an eye. Buttered 
the lose of his remaining eye by 
the accident on which the applica- 
tion for compensation was based, for 
the reason that the prior Injury was 
not specially pleaded. State v. Caea 
County Dlst. Ct., 12B Ulnn. IBS. IBl 
NW 910. 

aa. Donahue v, R. A, Sherman's 
Sons Co., (R. I.) 08 A 109: (^rroll 
V. What Cheer Stablee Co., (R. I.) BS 
A BOB. 

a*. Orlnnell i 



(R, I.) 
_. Ramsey County Dlst. 



iiantkowski v. Berwind '^ate 

Coal Hln. Co.. (N. I.) Bt A 90S. 
Xevtvw Of »WM)d or bowd see au- 



and the decree of that 

lall be based upon evidence 
: arbitrarily made. If the 



record discloses that a finding of 
fact la entirely without legal evi- 
dence tending to support It. such 
finding amounts to an error of law 
and will be reviewed by this court 

spondentln the case at bar aska thia 
court to go farther, to consider the 
evidence given before the Justice of 
the superior court and to pass upon 
Its suRlclency, His claim is that the 
evidence Is Insufficient to support the 
tIndInK that, while the said Reuben 
O, Jlllson was engaged in the em- 
ploy of the defendant, he received a 
. ._, jjy accident arising 






njury 1 

J in the 

ployment. By 'Insufllolent e 

the respondent means that the find- 
ing Is contrary to the evidence or 
against the weight of evidence. If, 
In support of an Issue, there Is any 
evidence which might satisfy a 
rational mtnd, then there Is lenil 
evidence supporting such Issue, 'rbe 
questions as to flis sufficiency of 
such legal evidence, and where lies 
the fair preponderance of the evl- 

fact and not of law. In trials by 
Jury, the questions of the weight 
and 'the preponderance of the evi- 
dence, and hence. In the sense In 
which the term Is here used, the 
sufficiency of the evidence. Is sub- 
mitted to the Jury, It cannot be 
urged that thereby questions of law 
are presented to the Jury for their 
determination. If, In appeals under 
the Workmen's Compensation A(;t. 
we should enter upon the considera- 
tion of such questions, In our opin- 

... _.. aofeat the plain inte- 

iglslature. In view 
..,'Tslons, we hold tl 
t provides for appeali. .. 
upon questions -of law, 

'-- -■ • refer to the 

. incy of the 

1 support the findings of 

' think that the pro- 

hode Island Conatl- 

, to undertake such a 

review of said findings of the super- 
ior court made under said act." Jill- 

as. ' Galley v, Peet Bros. Mfg. Co., 
(Kan.) 1B7 P 181- Hulley v. Uoos- 
brugKsr._^S_N._J._I-, 161. 9E^A lOOJT. 



i« outnulatlve Annotations, m 



le title, paKC and note m 
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[i 145] c Qaostiona of Law. Althoogh the 
findings of the court below as to the facta in work- 
men 's compenBfttion caaes may be conclusive on ap- 
peal, neverthelesB the law arising on the ascertained 
facts is a question for the court reviewing the deci- 
sion,** as are also, obviously, questions as to the 
proper construction of the staitute."' Finding of 
ultimate faeta involving conclosions of law may be 
reviewed in so far aa they involve the determina- 
tion of such queetions of law.^ 

[i 146] d. HarmleBS Error. An error which 
involves no substantial injury may be disregarded.** 
The employer cannot complain of an error which 
resulted in awarding the employee less coitapensa- 
tion than that to which he was entitled.** Error in 
awarding compensation for a temporary injnry for 
a number of weeks, in excess of the maximum num- 
ber of weekly payments allowed by the statute, is 
not rendered harmless by the reservation of right 
to a modification in case of an earlier termination 
of temporary disability,^' The fact, however, that 
without statutory authorisation the court requires 
payments of compensation to be cm a speeifled day 



[C.J.] 129 
I reversal or 



j6: Bryant i 

is A 45i; 

k Spinning ■ 

e GtachBH V. 



"When the Judgi 



Cahle Co., 190 I 



:. Tel. Co., 84 N. J. L. BB. 91, 



ing 



Ap^ioatlona c 
X flnttlny. — (1) 



,1 As-sembly has given 
)r court the exclusive 
on to determine such 
acl, and thai the con- 
the preponderanos of 
cannot be brought be- 
appaal." Corral v. 



) par- 



1 the 



ployment. State v. Meeker County 
Diet. CI.. 12S Minn. 220. lED NW 623; 
Winter v. Athlnson-rriielle Co., 88 
N. 3. L. *01. 96 A ISO; Blackford v. 
Green, 87 N. J. L. 3S9. 94 A 401: 
Zftbrlskle v. Erie R. Co., 86 N. J. L. 
2«e. 92 A 8BG: Muzik V. Erie R. Co., 
SB N. J. L. lis. 89 A 218: Carroll v. 
What Cheer Stables Co.. (R. I.) 9B A 
208: Jlllson V. Robs. (R. I.) 04 A 
TIT. (2) Relation of employer and 
employee. State v. Meeker County 
DiBt. Ct.. 128 Minn. 221. 160 NVlf 621 
(3) Notice of Injury. Troth v. Mlll- 
vllle Bottle Works, 88 N. J. L. SB8, 
91 A 1031. (4) Incapacity of em- 
ployee. Galley v. Peet Bros. Mfg. 
Co.. (Kan.) 167 P 431. (6) Duration 
of IncapacKy, Gorrell v. Battella. 
93 Kan. 370, 144 P 244; Scott v. 
Payne. 8S N. J. L. 410. 89 A 927. 
IC) Refusal of pctitloni 



/eber 



American Silk Spl_ _ 

9E A G03. (7) Absence of Impi 
conduct In connection with the 
and treatment of Injury. Corr 
Hamlyn. {R. I.) 94 A 877. (8) 
aonableness of refusal to unil 



R, I,) 



Fact of dependencj. . 

sey County DIst. Ct.. (Minn.) 1 
130. (10) That employee w 
Intoxicated at time of Injury. 



J. L. lei, 1. _ 
n. Raklec V. 

Co., (N, J.) 88 A 
Ta] Aaunuit 

Whether or no 



of the week does not require either i 
modification of the judgment.*^ 

[i 147] e. Disposition of AppeaL On a mo- 
tion to dismiss the appeal the judgment may be af- 
flnned, where the cause has been fully presented and 
the judgment below was correct.*' On reversal of 
a judgment for defendant for errors of law, the 
cause must be r^ried where the judge who tried ib 
in the first instance iias gone out of ofBce,** unless 
the parties agtee to submit it on the evidence al- 
ready taken ;^ a like disposition in a similar casa 
must be mode of the cause where a judgment for 
plaintiff is reversed for an insufBcient finding of 
facts,*" and the trial court cannot be ruled lo cor- 
rect the record by an amended finding of facts." 
On an appeal by defendant from a judgment against 
him, the plaintiff may by a motion to dismiss raise 
the question whether the questions of lav involved 
are so doubtful as to require the filing of briefs; 
and, if on the resulting hearing the court is fully 
satisfied that no grounds for a reversal exist, an 
affirmance will be ordered.*^ A judgment for a lump 
sum, in the absence of any finding jnstifying it, will 

_ .. .. _. part of the record, the eonclu- 

B absence of fratid. sloas of the Justice, In aecordaoca 

with which the flnal decree may b" 
drafted by the parties. In this cas 
tba same Justice ~' — ■■■ 



oompanaat 

the Trial 
n Injury to a 



f an amputation is a quee 



if the ultimate facts of"the 

volve and be baaad upon conclusions 
of law. as, for instance, In regard to 
th- i»"i -feet of the terms of a con- 
Ir alldlty of an alleged mar- 

rl concerning many other 

le ons that may arise under 

" Jlllson v. Ross. (R. 



. Christopher, (Kan. 



7, 719 



State V. Meeker Cot...., 
18 Minn. 231, IBO NW «24; 
1 V. Lehigh, etc.. Coal Ci., 
L 242: Jlllson v. Ross, (R. 

7. See Olachas v. Cable 



mploym 



■hloh would _ _ 

nt beyond the date of the 

The trial was by the court. 

and though the evidence waa perhaps 
Incompetent, because a aelf-i 
declaration, the ad mis ' 



r-servlne 

thereof 



. Meek 



1 NW e 



: of the superior 



> file his written decision with t 



:ontalnlng flndings of 
Issue In the case. The 
requirement that the 



red the e 
'. and there 1. 
' I recitals 



t who heard the evl- 



._ decree are 

antrary to the flndings of said Jus- 
tice. While this provision of the act 
makes It the duty of the Justice 
hearing the cause to flle euch written 
decision, we are of the opinion tbat 
his failure to do so should not be 
charged asalnst the appellee, and the 
decree reversed therefor, unless It Is 
made to appear tliat the apnallani 
has been prejudiced by 



lUson V. Rosa, (R. I.I ! 
[ct Alle^Uana as to 



contemplates the speedy adjustn 
of claims under It, If the determ 
tlon of the amount to be paid r. 



. id Its beneflcer 
In a case of this character the plaln- 
tllT may well raise the question 
whether the Issue of the appeal la so 
far doubtful ae to require the ordi- 
nary routine to be followed; and 
where upon the pTellmlnary hearing 
resulting from such challenge the 
court Is fully satlsHed that no 

f' rounds for a reversal exist, the 
udgment should be made final with- 
out further delay." Cain v. National 
Zlno Co., 94 Kan. 679, «S1, 148 P 116B. 



Co. V. 

Iphla. etc., R. Co.. 88 N. J. L. 
i,u:i, ID A 7G3. 

SS. West Jersey Trust Co. v. 
Philadelphia, etc., R. Co., 88 N. J. L. 
102, SG A 763. 

40. Long V. Bergen County Ct. C. 
P.. 84 N. J: L. 117, 86 A 629. 

41. Long V. Bergen County Ct. C. 
P., B1 N. J. L. 117, se A G29. 

4a. Cain V. National Zinc Co., S4 
Kan. 819, 148 P 116G. 148 P 261. 
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be reveraed and the reoord remitted to tbe common 
pleas for an aBcertainment by said court, based <mi 
facta found from legal CTidenoe, of the propriety, or 
otberwiae, of commuting the weekly payments to 
a lump smn." A jadgment for a tump sum in too 
large an amount may be modified and sfSrmed.** 

[} 148] J. Enforcement of Amrd— 1. In 0«n- 
er^. When the compensation is payable by the 
employer or by a private insurer, the statutes usu- 
ally provide for the docketing of the award of a 
board or commission in a particular court and the 
^ving it the force and effeet of a judgment, or for 
the filing of the decision of the court, when the 
application is to the court, and the giving it a like 
effect." The granting of a superaedeaa of the de- 
cree pending an appeal is, under some statutes, dis- 
cretionary and not reviewable." 

A«8igntnent. Where the statute forbids the as- 
signment of claims for compensation, a physician 
rendering services to the injured employee cannot 
maintain an action therefor against the employer, 
although the employee has been awarded .compen- 
sation inehiding medical services and has assigned 
that portion of his award to tbe physician." 

Deduction and oflNts. A dedaction may be made 
from the weekly payment of a sum which the em- 
ployee has agreed to pay for rent," The employer, 
where the amount of weekly payments has been 
reduced, cannot set oS against future payments the 
amount previously overpaid, where the statute pro- 
hibits the setting off of any claim against a weekly 
payment," nor can over-payments made by mistake 
be set off." 

Under th« Engliah act the award, when regis- 
tered, may be enforced in the manner of a county 
court judgment."' Where a registered agreement is 
for the payment of compensation during total in- 
eapactty, execution should not issue thereon where 



the employer makes a showing that total incapacity 
has ceased;" and the employers are entitled to be 
beard on such a contention. Where, on the death 
of the employer intestate, hia next of kin refuse 
to take out letters of administration, the employee 
may secure the appointment of an administrator 
with authority limited to becoming a party to pro- 
ceedings brought under the compensation act.'^ 
Where, after an agreement has been reached as to 
the payment of a lump sum, the employee dies, the 
agreement may nevertheless be registered and the 
peraonal representatives of the employee have exe- 
cution." A snm ordered to be invested for the 
benefit of the person entitled thereto may be in- 
vested by the registrar of the county court, and 
payment made direct to him.°* 

Is British Oolnmbla execution may be restrained 
by an action in the supreme court.' 

[i 149] 2. InsolTsncy of Employer. In ease of 
the insolvency of the employer the right to eom- 
pensation and to the payments of compensation 
awarded is by some acts given a preference, usu- 
ally that accorded to unpaid w^e claims generally. °* 
Debts due in respect of compensation are, to the 
amount of £100, in each case made by tbe English 
act a preferential claim in event of tbe bank- 
ruptcy of the employer." 

Raoeiversllip. When a receiver is conducting the 
business of the original employer during insolvency 
he is bound to continue payments of compensation.™ 

Bights againat insorers. Under the Fhiglish act*' 
and similar provisions in certain of the other stat- 
utes," any rights which the employer might have 
bad under any contracts of insurance against lia- 
bilities under the act are, on bankruptcy or liqui- 
dation of the employer, transferred to the em- 
ployee;" but the insurers are not under any greater 
liability to the employee than they would have 



W. New York Bfalpbulldln« Co. v. 
Buchanan. »t N. J. L. 643, ST A 86. 

M. Qlrten v. National Zinc Co.. »S 
Kan. 405, IGS P 33. 

40. MkasachuBettB Bonding, etc., 
Co. V. Peloquln, <Muh.) 113 SE 671. 

47. Bloom V. JaOe, »4 Ulsc. 122. 
157 NY3 Bie. 

M. Brown v. South E^aatern, etc.. 
R. Co., S BWCG 4SB. 

41. HoBBKood V. WIlBon, [1911] 1 
K. B. 10. 4 BWCC 30. To same sflect 
Doyle V. Cork Steam Packet Co., B 
BWCC S60. 

[a] ■MUnt' oS ootrta ao^aat wa*klT 
HTmaBtv— An employer who hftB been 
round liable to pay compensation. "~~ 
way of weekly "■■■' — 



set off asalnat thoae payments a sum 

workman In an application for the 
diminution of the weekly paymentB. 
Roaewell Qaa Coal Co. v. McVlcar, T 
p. tt^t RnnA ^ aftn. 

BatBvler Line, S 



ao. Muller 
BWCC 49 B. 
SI. Bailey 



-. [19011 1 K- B. 

._. . WCC 309 [rev 2 WCC 160] 
(holdlna that committal order mlsht 
iBsue)! Johnson v. Adshead, I WCC 
IBS. 

09. Warren v. Roxburgh, B BWCC 
283, 106 L. T. Rep. N, S, B56; Said V 
WelBford. 3 BWCC 233. 

S3. Bald V, Welaford. 3 BWCC £33. 

64. In re Byrne, t BWCC G91. 

SB. Price v, Westminster Brymbo 
Coal, etc., Co., [191G] 2 K. B. 121. 8 
BWCC 2B7. 

S«. Daniel v. Ocean Coal Co., 
[1900] t Q, B. 3E0. 2 WCC 13B. 

ST. British Columbia Copper Co, 
V, MoKittrick, (B. C) 7 BWCC 1087. 

OS. Bee statutory provisions. 

B». Woods V. WlnsklU, [1913] Z 



_. See Horoer v, 

B. 303, E BWCC 

IK tha,t an order for pay- 

nt by the receiver or liquidator 

lid not be made by an arbitrator 

la r the compensation act. but must 

be made In the tribunal deallns 



ssetB)- 
[a] - 



istratlon of the employ 

Whsra employBT la lasi 
■lEht to a preferei 



n. 



e Pethlck, [ 



{ oMalnlaf awaMk — The 

.Inlng an award under 
■ compensstlon act of 
ayable In priority to all 
I a bankruptcy. Woods 
[1913] 2 Cii. 303, E 
:n re Jlnka. 112 I., T. 



dl uslnees o^ the original 

thJacise, lB,"by the terms of 'the act, 
bound to make the payments which 
the employ^ (or his representatives) 



from tin 
It Is thus 



LB the busli 
placed upon me con 
buslneiB. If, In 



__. __ .. leemod proper that 

buslneaa of the employer shniTliI 
continued during bankrupl 

jlvency, or c" '^ 

law provides 



thereof, the 

ween the employer and the Injured 
impIoyS, and every part thereof. 



must be fulfilled by the receiver to 
the same extent as the employer 
would have been compelled to fulflU 
It. It therefore follows that, as the 
requirement Co make the weekly pay- 



3 classed as 



Componflatlon j 



BWCC 339, 112 L. T. Rep. N. S. 291; 
Dad V. Midland Colliery Owners' 
Mut Indemn. Co., 6 BWdC 799, 109 
L.. T. Rep. N. S. 418 frov 6 BWCC 
671, 107 L. T. Rep. N. 8. 886]- In re 
Law Car. etc., Corp.. 110 L, T, Rep. 
„ „ „, ,. . liquidation of !nsu 

._. _ mntiiBl tauinfaaoa oompaar 

formed by Che association of employ- 
era Is within the act. Daff v. Mid- 
land Colliery Owners' Mut. Indemn. 
Co., 6 BWCC 799, 109 L. T. Ren. N. S. 
418 [rev E BWCC 671, 107 L. T. Rep. 
N. S. 836], 

[b] Statntorr aahroratlon. — The 



■fs' ilut, Indemn. Co.^ 4 WCC" JS, 88 
J. T. Rep. N. S. 748; Nort" 
)loyers' Mut, Indemn. Co. v. _ 
I WCC 37, 8$ L. T. Rep. N. 1 



<n titled to main- 



1, AaraloptDMita and ahancsB In the law see ci 
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been mder to the employer.** Where, at the time 
of the acradent and «t the begianing of liquidation, 
the employer is not in defantt in the payment of 
pioDiiims or Bssesamente, the rights of the employee 
are not affeeted by a anbeeqnent defanlt." 

[i ISO] K. OoHts and Attomer's Fees. The 
acta ordinarily make specific proviaiona as to the 
propriety of allowing eostB,** and they are ordi- 
narily imposed on the party through whose fault 
they are inenrred," although where the act so in- 
dicates, each party may be required to pay his 
own.** The court may deny costs to either party 
on appeal,^ particularly where both parties are 
Guccessful in part."' So costs were not allowed on 
reversing an award because of an em>r in deter- 






ng the amount of weekly compensation to be 
.'' Where a judgment for defendant was re- 



versed and remanded for retrial the costs were 
ordered to abide the event,'* 

Attorney's fees are made subject to the control 
of the court and fixed by the order of the court 
under some of the acts, and it is made nnlawfiil 
for any lawyer pr any person acting in that behalf 
to ask, contract for, or receive any sum larger than 
that fixed." An allowance for an attorney's fee 
eannot be made by the court imless expressly au- 
thoriEed by the act," and a power given the trial 
court to fix a reasonable fee will not permit a 
court on appeal to increase the amount allowed 
because of the labor involved in the appeal." 



xrr. bj:vi£w aucd tebjuhatioh of oompehsatioh; susFsiraoBT awabds 

[{ 151] A. In OeiieiBl. It is oommonly pro- ] vided-that the administrative board or the conrt may 

ally represents such claimant through 4( 



fain an artl 


Ti to have a. 


n award de- 


cUr«d ■. firs 






which the e 






tne InHurer 


nher» the 


Habflit).^"'^ 


has not been estabTlahed 




bv the poll 


y or Inaur- 


anoe. DiBOUrdI v. Sul 


tvan Group 


MIn. Co.. le 


B. C. 305. 


Z) The em- 


ployer is no 


entitled to 


n order that 


^ '""1 " 


to liability 





him and the Insurers; action must be 
baann by summons In the ordinary 
way. Dlaourdl v. f^ulllvan C>roup 
Mln. Co., H B. C STB. 2 BWCC Sll. 
(S) The employer must b« found 
liable either by admissions on his 
part or by a competent tribunal, and 
there must be a nndlnK by n compe- 
tent trlbunr' "—••-- •- '^- 

a*. King 
11910] 2 K. R 
(boldlnr the Insur 
«□ a cFause In t) 

arbitration). See ., 

•tc, Corp., [1»H] W, N. 31 (holdlnj 
Insurer under Its policy not entitled 
to have forwarded to !t the work- 

60. Daff V. Midland Collle"ry Own- 
ers' Mut. Indemn. Co.. 6 BWCC 799, 
109 L. T. Rep. N. S. 418 [rev B BV?CC 
671, 107 L. r. Rep. N. S. SJBl. 

es. See statutory pro via Ions. 

[a] lo Mlimesota the court may 
allow statutory costs. althouRh des- 
ignated ■- ■■-- -- -■■- 

Ct^ 129 Mlnti. Tl!3, 152 NTS' 

[b] m Vnr York (1) -Section 
of the Workmen's Compensation Li 
(L.. 1911. oh. 41) provldeH that an a 
peal may be taken to the Court 



.266, 2 BWCC B83. 

a BWCC 442 
titled to Insist 
illcy requiring 



a decision of a 



Is under 



. In all I 



provides that If the comi 
the court before which an 
tngs for compensation or ■ 
an award of compensation 
brouRhl 'determines that 
ceedlngs have not been a 
upon reasonable ground. Ii 
sens the whole cost of the 
upon the party who has t 
them,"' Wilson v. Dorninj 



I brought 
shnlt as- 

. brought 
-. 218 N. 



ninger, 
^ ..._.. Niriiu ,-. 

The provision of i 24 Is mandatory 
and requires the court to award costs 
against a party'to an appeal under 
the act whenever the court deter- 
mines that the proceeding has not 
been brought on reasonable grounds, 
but such cnaes are exceptional. Wil- 
son V. Dorfllnger. supra. (S) "In 
cases Involving no element of unrea- 
sonableness the award of costs Is left 
by section 23 of the statute to the 
discretion of Ihe court: and ordi- 
narily In the exercise of that discre- 
tion costs will not be awarded against 
an unsuccessful claimant personally, 
hut will be charged against the slate 
Industrial commission, which vlrtu- 



porfllngar,""supTa". "(4') "A proper ap- 
plication and natural extenelon of the 
principles thus stated shows that on 
an unsucceasful appeal by the em- 
ployer and Insurer from an order af- 
Srmlng an award, the order of af- 
nrmance by this cmirt under ordinary 
circumstances should tie made with 
ooBtB. the same as is usually done on 
an afflrmance of a final order In a 
special proceeding." In re Petrle, 218 
N. T. 730 mem. 731, 113 NB 4BB. 

[c] XmOw a* ■arUah Mt (1) the 
ooats of and Incidental to the arbt- 
'OCeedlngs connected 

'"o*r °]Sd|e 



therewith ; 
the 



... the 
arbltra 



of the county c _ __ 

apects such judge and an arbitrator 
appointed by him. to rules of court. 
■They are required not to exceed the 
limit prescribed by rules ol court, 
and to be taxed In the manner pre- 
scribed by such rules. Workmen's 
Compensation Act (190S) BChedule 
II (7); Rex v. Thetford County Ct. 
Registrar. [1916] 1 K. B. £24, S BW 
CC 278; Jones v. Davles, [1914] 3 
K. B. 549, 7 BWCC 483: Kferson v. 
■" [19131 1 K. B. B8T. 8 BW 



CC B8: RIgby v 
208. « WCC 181; 
1 K. B. 3B8. « 



, 11904] : 



B*CC ■ 



488. 108 L. ' 



- - ., pfnlayt-- ., 

Steamship Clinton. 7 BWCC 710, 111 
L. T. Rep. N. 3. 915: Derbyshire v. 
Hetherlngton. 7 BWCC 877i_R_eed 

Slephena''v. v\ 

(withdrawal of application); Barnett 
~ ■ " ' idon Authority, 8 BWCC 
". Rep. N. 3. 944; Snoll 
8 BWCC 242 (improper 
lu Hwsiu cost a against employer 
where successful as to only questions 
raised): Williams v. Caeponthren 
Colliery Co., 8 BWCC 122; Evana v. 
Owauncaegurwen Colliery Co., B BW 
CC 441. 108 L. T. Rep. N. S. 61S 
(successful applicant cannot be com- 

__.,.! ._ ->apondent'B costs,) 

s. E B^« ■-- 

^^^, Thomas v. Cory, B feWCC .,, 
NIctiolBon V. Thomaa. S BWCC 4S2; 
Comlsh V. Lynch, 3 BWCC 343; 
Gardner v. Cox, 3 BWCC 24B; Sutton 
V. Great Northern R. Co., 3 BWCC 
I8rt- Upadle V. Steamahip Nicholas 
' 102, 101 L, T. N. S. B8( 



'. Abbey Park 9tea 



indry 
Mld- 



;o., 2 BWCC Hi; i,m 

and R. Co.. 1 BWCC 

Vllaon. 1 BWCC 148; FInlayson 



Great Western R. Co.. i WCC 
14B, 18 T. L. R. 297LColeman v. South 
Eastern R. Co., 1 WCC 151: SHegga 
V. Keen. 1 WCC 3B; Hlgglna v. Hlg- 
glna. [1915] W. N. 384. (2) Security 
for costs of an appeal by the work- 
man may be required. In re Har- 
wood, [1901J 2 K. B. 304, S WCC 206; 
Hall V. Snowdon. [18991 1 Q. B. 533, 
1 WCC 114; Brine v. Mi " ' 



i Bwcd 



9 WCC 133, 



. North -E^aatern 



: Uadaook v. Uumphreya, 1 
: McLaughlin v. Clayton, 1 



New Northern Splnnln*. 
BWCC 971: Skegn v. Kei 
)19 (where poverty was d 
dent). (3) Appearance or 
forma pauperis may b< 
Handford v. Clarke, [1901 
181, 9 WCC 136. 



to., Co., 1 
1, 1 WCC 



' bWcC 10B9 (security for costs o: 

Eeal not required). 
!] Brttlah Oolvmbl*. — Darnley v 
Janadlan Pac. R. Co., IE B. C. 32' 
costs of special case may be deter 
nined by_Judge and not by arbl 
rator): Wllaon v, Kelly, 14 B. C 
38; Krui v. Crow's Nest Pass Coa 



trial c 



— ..1 notice Of ap- 

Esal. Uhlenburgh v. Prince Albert 
umber Co., 7 BWCC 1023. 
n. Milwaukee First Nat. Bank v. 
Industrial Commn., 1$1 Wis. 638. 161 
NW 847. See In re Flerro, 223 Maes. 
17B. Ill NE 967 (where the court 
held that a finding of the accident 
board that proceedings were de- 
fended without reasonable ground, 
and that the entire costs of the pro- 
ceedings were to be paid by the In- 
surer, were not warranted); Meley's 
Case. 119 Mass. 13S 139,^ 108 NE GS9 

said that thia appeal v ' ' * 



without any 

" '?'■ 






1 the 



■ St. 



.. . , _ , Part III, I 14. Accord- 

ingly we need not consider whether 
the words 'whole cost' mean all the 
expenses which reasonably have 
been Incurred, or Include only the 
amounts which would be Included in 
the taxable costs of ordinary civil 

as. Bay on v. Beciiley, 89 Conn. 
154, 98 A 139. 

ee, Rounsavltle v. Central R. Co., 
87 N. J, L. 371. 94 A 392; New York 
Shipbuilding Co. V. Buchanan. B4 N. 
J. L. B43, 87 A 8B; Milwaukee Woat- 
arn Fuel Co, v. Industrial Commn., 
159 Wla. B3B. IBO NW 998. 

TO. Taylor v. Seabrook, 87 N. J. 
L. 407, f4 A 399: Hammfll v. Penn- 
sylvania R. Co., 87 N. J. L. 338, 94 



Andrejwskl ^ 



A 813. 
71. 

TS. vT esE J 

Philadelphia, e 
103. 9B A 759. 



:. J. L. 611, i« 



Cty 129 Minn. 423, 162 NW 838. 
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review an award of compensation and increase, 
diminish, or end it as the facta may warraiit, 
or that it may suspend, without ending, the com- 
pensation." On an application for such review the 
essentials leading up to the award or its equiva- 
lent are to he taken as res judicata.^' The physical 
condition of the employee, however, remaius open 
to inquiry. '° So where the injury has been amelio- 
rated hy a surgical operation, the*employer or the 
insurer may on application secure a reduction, or, 
in a proper case, a cessation of compensation.^ A 
provision that the administrative board shall have 
continuing jurisdiction over each case and may 
from time to time make such modifications of its 
former findings or orders as may be justified does 
not autliorize it on the death of a dependent to 
abate a balance due under the award, if any, and 
revert it to the state insurance fund."' By exptBBS 
provision of some acts the court cannot entertain 
an application to modify an order for periodieal 
compensation covering more than sis months until 
six months after the order is made.** 
Undar tho English act any weekly payment may 



169 NW ili (opplylnff thi 
aKraement between employes anil In- 
surer); James A. Banister Co. v. 
KrlKer. (N. J. Sup.) 8» A »ii [den 
reh S4 N. J. L. 30, Si A I02T1. 

77. HunnewelVa Case, £20 Mass. 
ISl, 3Si, 107 NB iH. 

"It Is within the power of the 
board to decide that for a time com- 
penBBtion shall be suspended but not 
ended, with reservation ot leave to 
the employee to apply for further 
payments under tho act. provided 
this course in their opinion 1H re- 
quired by the facts." Hunneweli'a 
Case, supra. 

TB. Beckwith v. Spooner, 183 
Mich. 32J, H» NW 9T1. 

7a. Beckwlth v. Spooner, 181 
Mloh. 823, US NW 9T "— '- — 



I. 146. ; 



J^holding that, where j 



I NB 7 



• spec I Ac additional compensation 
r twenty-tlve weeks for the loaa of 
ree Angers of the right hand does 
t state that it is intended to cover 

claims for other additional oom- 
nsatlon under St. [18131 c 44K I 1. 

amended by St. (l^Hi c 708 ) 6 
. .. , — — i__^ii award by the 



aa. Hanley v. Union Stockyards 
Co., (Nebr.) IBS NW B3». 

Sis. Workmen's Compensation Act' 
(lOOS) schedule I (16); Rex v. Tem- 
pler. [1912] 2 K. B. 444. 6 BWCC 4B4 
(a(I [18121 1 K. B. 3B1. 5 BWCC 242] 
(holding that an application may be 



the employee at 

cident was under iwt 

the review takes piaci 

twelvB. — - -"— ■ 

the 



novloy**. — (1) Where 
atthe date of the ac- 



Bclden 



f the weekly 



ceedlng fifty par cent __ ..._ _.._, 
sum which the workman would prob- 
ably have been earning at the date 
ot the review If he had remained 
uninlured. Vlckers v. Evans, [1810] 
A. C. 444, S BWCC 403: Ambrldge v. 
(.lood, G BWCC 691: Edwards v. Alyn 
Steel Tinnlate Co., 3 BWCC 141. 
Compare Clarke v. Knoi, 6 BWCC 



<86 (where the facts fell witbin tbia 
section but the Judge dlc^ not con- 
sider it. and an award continulnc 
compenaatlon was held Improper 
where the former employer offered 
admittedly suitable work at higher 
wages than those received at the 
time of the accident), <2) Elarnlngs 
In possible eniploymonta other than 
that 4n the same employment under 
the same employer may be consid- 
ered. Vlckers v. Evans, [19101 A. C. 
444, 3 BWCC 403; Evans v. Vlckers. 

t 18101 1 K. B. GE1. 3 BWCC 126 [aft 
1810] A. C. 444, J BWCC 403], (I) 
he fact that the employee at the 
time of the review is earning as 
much as before the s.acidetit la not 
elusive that c 



be reviewed at the request either of the employer 
or of the workman."* It is not ueoeaeary that a 
dispute shall Jiave arisen,** but there must have 
been a change of eireiunstance.*' Where, however, 
subsequent facts have shown an award to have 
been erroneous, the doctrine of estoppel by judg- 
ment will not a}^ly to prevent a review.*" On an 
application for review the judge or arbitrator prop- 
erly considers his own local knowledge of the labor 
market,^' the increased earnings of the employee," 
the failure of the workman to obtain employment,** 
or his failure to seek light work.°° Where the em- 
ployee is fit for light work but has made no effort 
to obtain it compensation for total incapacity is 
properly reduced;" but compensation should not 
be terminated on that general ground as long aa 
incapacity due in part to the accident continues.*' 
Compensation may be terminated, however, where 
there is an unreaaonable refusal to accept light 
wori(," The workman ia entitled to a bearing aa 
to his earning capacity,** and the burden is on the 
employer to show that incapacity has terminated** 
or that the employee is able to obtain light work.** 

Chat the workman has recovered his 

Saclty for work is not barred by 
eclBlon on a previous application. 




In Itleff 



be predicated 

■ry that the Injury will be per- 
ent. Scott v. Long Meg Plaster 
7 BWCC 502, m I.. T, Rep. N, S. 

lartlcuiar occupation does not 

• '—■•-, the employee to an 

npensation. Malcolm 

IWCC 856. (3) A re- 

ability of the work- 



„ ,; to do light ■-.-- 

ired by the employer at the tim 
reduction of compensation is fo! 



._ .__ by L 

of hoxpltal trw 
showing of a 
Blsnces. Walton 



South Kirby 



8S. Sharman v. Holllday, [1B04] 1 
K. B. 23B, a WCC 147. 

[a] Frarlana deoislona aa bar<— 

(1) An award terminating weekly 
payments Is not a bar Co a claim by 
the dependents, Jobson v, Cory, 4 
BWCt; 284. (2) A decision on a 
previous application for a review Is 
not a bar to a second application, al- 
though Che employee's phy( 



. 3 BWCC I BE 



[1910] 1 
(3) All ap- 



Sharman v, Holllday, [1904] 1 K. B. 
236, 6 WCC 14J: Thranmere Bay Dev. 
Co. V. Breunan, 3 BWCC 401: MMd 
V. Lockhart, 3 BWCC 388. (4) An 
agreement reducing the amount of 
compensation Is net a bar to an ap- 

fllcatton for a further rnduotlon. 
awdor. eCc, Collieries v. Jones, ■ 
BWCC B». 

87. Siloock V. OotiBhCly. I191B] 1 
K. B. 748. 8 BWCC 18: Roberta r. 
Hall, G BWCC 8)1. 108 L. T. Ref 



If; 



199 ' (holdlni 



that the arbitrator 



idge of the labor r 
irlct. he should n 

SB. Siloock V. GoTi8htiyr"'[191(] 1 
K. B. 748. 8 BWCC 48. 

[a] £«•■ of smplOTnuiiti.-— A work- 
man does not forfeit all right to 
compensation by reaaon of the fact 
that after once securing employment 
he loses it by his misconduct. Whit* 
V. Harris, 4 BWCX; !». 

90. Anglo-Australian Steam Nav. 
Co. V. Richards. 4 BWCC 247. 

Bl. Williams v. Ruabon Coal, etc., 
Co.. 7 BWCC m. 

n. Devlin V. Chapel Coal Co.. * 
BWCC SB7, [191BJ 8. C. 71. 

S3. HIggs V. Unlcume, [ItlS] 1 
K. B. B9B. S BWCC 805; Con v. 
BralthwaUe, E BWCC fl«S: McNamara 
V. Burtt. i BWCC IBl. S«e Potta v. 
Guildford Syndicate, 7 BWCC ( 6 
(holding that the unreasonableness 
of a refusal to accept light work 
may be considered, although not 
speciflcally urged by the em-iloyer). 

[a] Aajanmmsni, — An application 
by the employer for a review may ba 
adjourned to allow the employee to 
try light work odered by the em- 
ployer. Thornber v. Durkin, 7 BWCC 

Ptfe Coal Co., 



B6. Cory v. Hughes, [1911] 2 K. B 



S. c. 22I 

se. Proctor v, Roblnso 1. [19111 1 
K. B. 1004. 8 BWCC 41; Osborne v. 
Tralee, etc.. R. Co., 6 BWCC »H: 



I, AeTClopmsBta and e]uB|*a In the law see cumulative Annotations, same Utle. pace and n< 
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nent, in vhich case proriaion is made for quarterly 
payments.' 

[i 162] B. SiupeiisoT7 Amrds. Under the 
English act the pover to make an o[)en or a snspen- 
aory award is well settled.' A similar practice has . 
been sanctioned in the United States." An award 
of this character may take the form of a declara- 
tion of liability,'" or of an award of a nominal 
Bom per week, and is properly made where there 
is a permanent injury which may develop later into 
incapacity, although there is no present loss of 
earning power.'* The judge is not bound to enter 
a snspensoiy award as a matter of course, although 
no application is made therefor," Farther, a sus- 
pensory order is not obligatory in all cases of seri- 
ous permanent injury, but under the circumstances 
of the particular case an order ending compensa- 
tion may be proper." A suspensory award ter- 
minating compensation is proper on the report of 
a medical referee that the employee is probably 
able to resume his old work.*' 

XT. EFFSOT OF AOT OH OTHE£ 0AUBE8 OF ACTION AND DEFENSES 

enactment or necessary implication;'^ but by ex- 
press provision of the statute the liability pro- 
vided for may be in lieu of any other liability what- 
ever, and the remedy under it may be exclusive." 
Compensation, when accepted, bars a elaim for 
wages eovering the same period." 



However, -speeifie proof as to the ability of the em- 
ployee to earn a stated wage is unnecessary." 
Where the employers offer light work, the employee 
ehonld be reqnired to adduce evidence as to hia 
capacity.** Where the issue is so framed the court 
may consider the case aa of a date prior to the 
application,"* but there must be evidence as to the 
capacity of the employee at that date.^ On an 
application to review, pa3'ments may be finally ter- 
minated,' or, in case there ia a poaaibility that in- 
capacity will recur, a suspensory order may be 
made,' or an order directing the weekly payment 
of a nominal sum,* or a declaration of liability.' 
The jndge cannot terminate a declaration of lia- 
bility where such relief is not asked by the em- 
ployer in his answer.' 

Bemoral from conntry. Under the English act, 
tvhere a workman receiving a weekly payment 
ceases to reside in the United Kingdom, his right 
to a payment terminates unless the medical referee 
certifies that the incapacity is likely to be perma- 



[i 163] A In Oensral. It is obvious that the 
extent to which a compensation act deprives tbe 
employer or the employee of hia causes of action 
or defensea depends primarily on the language of 
the aet itself,' and that an existing common-taw 
right of action is not taki 



Anclo-AUBtrallan Steam Nav. Co. 
RIchanlB, 4 BWCC 2*1. 

Vt. Carlln v, Steuben. G BWCC 
48«. [1911] 9, C. BOl. 

M. Dawes v. Reed, S BWCC 4S. 

W. QibsoTi V. WlBhart, [ISIG] 
A. C. IB. T BWCC S4B; BaKley v, 
P^rnesB, [1914] 3 K. B. S74, 7 BWCC 
BIO; WlllfaraH v. Bwnfa, etc.. Steam 
Collieries, [1B14TZ K. B. SO. T BWCC 
124; Morton v. Woodward! 11902] 2 
K. B. Z7B, 4 WCC 1*S; Southhook 
Fireclay Co. v. Ijaughland, 1 BWCC 
40E, [ISOg] 8. C. 831. Co; 



away unless by direct 

10. Mill 



i, 4ft Sc. 



Rep. : 
— Cba 



. Oakbank OH ( 



-CbarInK CroBB, etc.. R. Co. v. Boots 
[ISOBJ ! K. B. ft40, Z BWCC JSS; Up- 

■* — %i, etc., Steel, eta. Co. v. 

! BWCC 414. 

. BwUfa, 



Thomas, i, bt 

ColiierleB, [1914]' Ck^'b^^TI BWCC 
12*. 

, Haufhhead Coal 



ijvf.li /. Ward, 8 BWcd S14: WatMin 
V. Bearamora. 7 BWCC 918. (1914) 
a. C. 718; Revneni v. Uakln, 4 BWCC 
Sa7: Cranfleld v. AaBsU. 1 BWCC G7. 



e«G, 8 BWCC 738; PoBtan v. 
-- - BWCC 39. 

ralta V. Coi, G BWCC 77. 
FleldilliK. 1 BWCC 



& HeoBhaw \ 



7. Harrison v. Dowllng, [1916] 3 
K. B. 218, g BWCC G4l (boldmr 
military service abroad not a re- 
moval). 

a. Qreen v. Cammell, [19131 3 
K. B. 686, 8 BWCC 735 (holding Oiat 
e. suapensory award of a penny a 
week may be made either on an 
original application or on an appli- 
cation for review): Dempsey v. Cald- 
well, 7 BWCC 823, [1914] S. C. 2S; 
Weir V. North British R. Co., E 
BWCC E9G; Vessel Tynron v. Mor- 

B.a. 2 BWCC 406; Clelland v. Singer 
tC. Co., 7 P. (Ct Sese.) »T6. 
I. Hunne well's Case, 220 Mass. 
.3B1. 107 NE 924. 



I WCC 26. 



Petrle, 1 BWCC 84; 
, 8 BWCC 372. 
3avl9. [1899] 2 Q. B. 

L V. Sage, 8 BWCC 
. CaldwelL 7 BWCC 
c 28; Goodall v. 
; Qrlga v. Ship 



Harelda, i BWCC lift, 26 T. L. ] 
272. 
IS. Maunder v. Hancock, 7 I 



iBtlon being 



there being 



1 support tils refusal); Wati 
- — -CC 918, [1914 



70; BnierHOi 



„ .. Par(ct.j_. ., 

- .. Donkin, 4 BWCC 74; 
Campbell, 40 Sc. U Rep. 



Shads V. Ash Grove Lime, etc.', Co., 
32 Kan. 146, 139 P 1133. 

[a] Venon not wltlilB aot. — A re- 
lease given by DlalntlfT's guardian 
to tbe employer In whose service he 
had been Injured, on the ground thai 
plain tllTs claim against the employer 
was regulated by the workman's com- 
pensation law, did not settle the 
claim for damages for Injury result- 
ing from his wrongful employment 
'- violation of St. (1915) | lT28a 
forbidding the employment of 



chlldi _ ^__ 

and slitean without permit, etc.. and 
If BO intended was not binding be- 
causs It was not ap proved by the 
county court as eipressly required by 
I 3982. Steta v. Mayer Boot, etc. 
Co.. 163 Wis. 151. 186 NW 971. 

OmutiiaivaiuBB of adJndlcatioD of 
oonunisalon see supra i IIG, 

17. King V. VlBCOlold Co., 219 
Mass. 420. lOG^NE 938. 



IB. Kan.- 



LIm 



, Co., 92 Kan. : 



Aah 



N. Y. — Connors v. Semet-Solvay Co., 
4 Misc. 40S. IG9 NYS 431. 
Wash.— Replosle v. Seattle School 



Replosle 
. i\ Was 



Peet 



t. Mills. 76 Wash. 437. 13ft P SI 



LRA1916A 358, AnnCaslSlGD 154. 

W^IB.— Vennen v. New Dells Lumber 
Co.. 161 Wis. 370. 1B1 NW «*0, LRA 
191SA 273; Milwaukee v. AlthofC, 168 
Wis. fl8, 146 NW 238, LRA1816A 327. 

"We are of the opinion that the 
compensation provided by the act In 

any hazardous occupation was In- 
tended to be exclusive of every other 
remedy, and that all causes of action 
theretofore existing, except as they 
are saved by the provisos of the act 
are done away with." Feet v. Mills. 
76 Wash. 437. 441, 136 P 688, L.RA 
inCasl915D 1S4, 



_._.. damages for 

Injuries asalnst the president of the 
employer corporation Individually; all 
rights of action against every person 
being abolished by the statute. Peet 
V. Mills, 76 WaHh. 437. 136 P 686. 
LRAlSliA 3G3, AnnCsslSlGD 164. (2) 
A libel for personal Injuries, which 
alleges that the libelant was Injured 



employment o 



of a fund provided by the . 
to which defendant had i 



of the Inju 



mpenaatli 
7i), wh 



which aboil shea livll 






personal Injuries, and he c 

ceed In admiralty for cor 

for the Injuries. The Fred ti, sanaer. 

212 Fed. 646. 

Injiur T*a«lTed mttslas of atata see 
supra I 38. 

BsmedlsB In admlrkltr see supi* 
I 32. 

Ksmedy onder Tedaml Umployats' 
UabUt^ Aot see supra f 31, 

le. Elliott v. Llggens. [1902] 2 K. 
B. 84, 14 WCC 11. But see Slmraonda 
V. Stourbridge Glaaed Brick, etc.. Co., 
[1310] 2 K. B. 269 (where a miner 



allov 



iatloi 



1 held entitled to recover allow- 
e coal, or Ita value, for the period 
;e the date of his accident, under 
ustom In the district that a miner 
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Subswmsiit injniias. A compensatioD act does 

not affect an employee's right of action for inde- 
peadent injuries after an injur; for which he ia 
entitled to compensation under the act, although 
the award will ioclude all matters arising out of 
the original injury." 

OompetUMtion as measure of common-law dam- 
agoi. The amounts provided, as oompenaation, are 
not to be taken as a staodard of comparison or 
recovery in an action for injuries suffered before 
enactment of the compensation act.'^ 

OlaimB against citiea. The charter provisions of 
cities with respect to claims which may be made 
against them are superseded by a compensation act 
which includes municipal corporations that are 
employers.*' 

UxoBptions in act. Under some of the acts the 
proceedings for compensation are not exclusive in 
certain excepted cases," as where the injury is due 
to the deliberate intention of the employer," or is 
from his willful act'' — the expression being em- 
ployed in the sense of willful negligence^ — or from 
hia gross negligence,*' or from the failure to install 



or maintain safety appliances required by statute,"* 
or from a violation of safety regulations.™ In such 
a case a plaintiff showing that he haa first ap- 
plied for compensation under the .act must plead 
and prove the facts bringing him within the ex- 
ceptions.^ Although the employee may have an 
election, he waives it under the provisions of some 
of the acts by making application for compensa- 
tion;'^ but on the contrary, it has been held that 
he is not deprived of hia claim for compensation 
by the institution of an action for damages which 
is dismissed for the reason that the cause is within 
the compensation act,'' 

Retention of action for dunagea to award cob- 
pensation. Under the English act" and those stat- 
utes patterned thereafter, if, within the time lim- 
ited for taking proceedings for compensation, an 
action is brought to recover damages independently 
of the act for injury caused by any accident, and 
it is determined in such action th&t the injury is 
one for which the employer is not liable, but that 
he would have been liable to pay compensation, 
the action shall be dismissed," but the court in 






Id. m addition t< 



89 Wash. 614, IGG P IBS. 

ai. Rusao V. Omaha, etc., R. Co.; 
98 Nebr. 4SS,'1KS NW ElO. 



T8 Or. Ui. lEG P 703. 

[a] Beflaltlou.— "We think by the 
words 'deliberate Intention to pro- 
duce the injury- that the lawmahera 
meant to Imply that the employer 

proprlate to that end: that there 

merely careleasnesa or negllsence, 
however RroBH," Jenkins v. Carman 
MfB. Co., 78 Or. 44B. 453, IBB P 703. 

KB. MoWeeney v. Standard Boiler, 
etc., Co., 310 Fed. GOT: Hlddleton v. 
Texas Power, etc., Co., (Tei,) 185 
8W GGS. 

ia] rajauBt of oompanKktlMl 
will prevent the employer from be- 
In; held otherwlee flable under the 
BngllBh act. Codling v. Mowlem, 
[19141 3 K. B. lOGfi, 7 BWCC T8B 
talT [19141 2 K. B. 61, 6 BWCC 767). 

M. McWeeny v. Standard Boiler, 
etc.. Co., 210 Fed. 507, 



[a] 



ry.^-"If the 






to Injure the employe wer 



carelesaly they condupted the 
nees without any regard ■.» luc 
safely of those they employed." 
McWeeny v. Standard Boiler, etc., 
Co., 210 Fed. B07, 511. 

Vr. San Franciaco Stevedoring Co. 
V. Plllsbiiry, 170 Cal. 331, 149 P B86; 
Mlddleton V. Texas Power, etc., Co,, 
(Tex.) 186 SW EG«, EG8 (where the 
court said aa to employars: "If they 
become HubBcrlberB and give the re- 
quired notice to that effect to their 
employees, they are exempt from all 
common law or other statutory im- 
blllty for personal Injury suffered 
by such employees In their service, 
except thai for exemplary damages 
where an employee Ib killed through 
an employer*! *' — " — ' — '"" 



I negligence, which may be 



defended against as under existing 



Bomgardner. 9i Oh. St. JOG. 110 NE 

169; Jenkins v. Carman Mfg. Co., 79 

Or. 448, lEG P 703. 

[a] IU«t— ■-- 



Chapel Coal Co.. 2 BWCd 120, 46 Be. 
L. Rep. !T5: Mackay v. RoBle. 1 BW 
CC si. [1908] S. C. 174; Little V. 
MacLellan, 2 F. (Ct. Sess.) 3ST; 
Valentl v. Dixon. I1907J S. C, 696, 
See Rouse v. Dixon, [1904] 2 K. B. 
828, 6 WCC 44 (holding an abandoned 
request for arbitration not an elec- 
tion): Stephens v. Dudbrldge Iron- 
works Co., [1904] 2 K. B. ISS. WCC 
48 [aff 5 WCC 431 (holding an elec- 
■■ by the uncle of - ■--- ' — 



Indln; 



Bee Btckley v. Scott, [1902] 2 Ir. i 
(holding that when a worltman t 

G." " ' 






mpensatlon act. i 



teated by reason of a ruling that hie 
case does not come within the pro- 
visions of the act. he Is not thereby 
prevented from instituting subse- 
proceedlngs Independently of 
;t to enforce any previously ei- 
' remedy to which he may have 

[a] Bes JoUoata^-In an appllca- 
lon under the workmen's compenaa- 
lon act of 1906, to end or dlmln- 
!h compensation payable to a minor 
'orkman. the arbitrator found that 






accept ccL_^ 

of fact, pleaded that 
— - Judicata. The ooi 

(lea. McFeetrldge 
1913] 8. C. 778. 
[b] RnSolsnoT ol appUaaUoa^— 
The fact that a notice of Injury 
served on the employer Is beaded as 
being In the matter of the Work- 
men's CompeuBatlon Act of IBOS, 
Alberta, 'and also with Ihe words 
"application for compensation," Is 
not sufficient Co constitute a deQnIte 

to tajte his remedy under the com- 

Sensatlon act alone and to abaodon 
Is common-law remedy for negll- 
gence. where no slich Inference could 
be drawn from the statements con- 
Ulned In the notice Itaelf apart from 
the heading. Klukas v. Thompson. 



[o] 



kly V79 [a 
;. 7 WastW 



lieges that the 

work and by Iha Inexcusable fault of 
defendant, and prays that the latter 
he condemned to pay him an annual 
rent under the workmen's compensa- 
tion act, or. In default of its ap- 
plicability, to pay him the sum of 



1 thou 



and i 



the 



_ optate betwec 

two rights of action set forth 
declaration. Liesage v. Hend 
IB Que. Pr. S28. 

3fi. San Francisco _ 

Co V. Plllsbury. 170 Cal. JSl, 149 P 
586. 

33. Workmen's Compensation ACT 
(1900) I 1 (9). 

34. See statutory provisions. 

3A. Rosle v. Mackay, 2 BWCC IB*. 



B, dmlopmsjita and duutffM In the law si 



! cumulative Annotations, i 



e title, pageand notf i|nmber. 



§5 153-157] 



WORKMEN'S COMPENSATION ACTS 



[C. J.] 135 



which the action is tried may, if pliuutLff bo ohooae, 
proceed to aseees the compeasation," but may de- 
duct from such compeuBatioD all or part of the 
coBts which in its judgment have been caused by 
plaintifi bringing an action instead of proceeding 
under th« compensation act." 

[i 154] B. Actiona by Employee against &m- 
ployer^ — 1. OompnlMry Acts. A compulsory com- 
pensation act will not deprive an employee of his 
cause of action for an injury not coming within 
the terms of the act."" Further, where the statute 
BO provides, the employer remains liable to an ac- 
tion for damages where he is in default of pay- 
ment to the state insurance fond,*' or where he 
has failed to secure the paymwit of compensation 
for his employees," 

[f 155] 2. Elective Act»-HL Where Act Hm 
Been Accepted. Where the employer and the em- 
ployee have elected to come within a compensation 
act the remedy afforded by it is exclusive.'* 

Dispoaltion of action WToncfnUy brought Where, 
under the statute, an application under the com- 
pensation act waives the right to institute proceed- 
ings in any court, an action begun after such an 
application should be dismissed.'" But, althoi^h an 
action at law by an injured employee is erroneously 
brought, both parties being within the provisions of 

at. Potter V. Welch. [1911] I K 

B. lOJO. 7 BWCC 788; aUvEn v. Train, 
E BWCC BaB; Kyle v. McQIntyH. 4 BW 
CC BS9, [1»11] S. C. GB9 (holding, 
however, that the prlvllese to have 

to tne party suing; and that, in an 
action by the rather of the employee, 
the mother and alsCern were not enti- 
tled, they having made no claim 
within the Btatutory period); Green- 
wood v. Greenwood, 1 BWCC 247, 97 
I,, T, Rep.' N, S. 771; Baird v. HlK- 

flnbotham, S F. (Ct. Sess.) «T3 
where application was held too 
late); Neale v, Electric, etc.. Acces- 
sories Co., S WCC fl, 22 T. L. R. 
7i2; McCormlok v. Kelllher Lum- 
ber Co., 17 a C. 422, « BWCC 917; 
Wilson v. Kelly, 11 B. C. 13G; Lllja 
y, Qranby Conaolldated. (B. C.) 8 
We«tWk!y 990: Uhlenhurgh v. Prince 
Albert Lumber Co., (Saak.) 9 Dom 
LR BS9, 23 WesfLR B3B; Ivenhoe 
Gold Corp. V. Symonds, (Anstr.) 4 

C, L. R. rflB. 
[b1 Oa ravanal of » Jndgnuit for 

Inkl position and may ask the trial 
JudKB for an aHHeHimient of compen- 
sation. McCormlck V. A. T. Kelllher 
Lumber Co., 18 B. C. 57, 7 BWCC 
102B, 9 DomLK 3»2, 23 WeslLR 10. 
To same effect iBaacBon v. New 
Grand, fl»03] 1 K. B, 639. G WCC SG. 
[b] Oaa* not wltulii aot^— Unleas 
the employment Is within the pur- 
view of the workmen's eompenaatlon 
act, and properly established, the 

the voluntary admission of the par- 
ties to Buci) award, in an action tor 
nSBllgence. Atkinson v. Pacific 
Stevedoring, etc., Co., CB. C.) 21 Dom 
LR 400, 32 WestLR 1B1, S WBstWkly 
1339. ' 

fcl m AlbMta, where the trial 
Judge dlamlsseB a negligence action 
Brought by a workman against his 
employer and others, but states that 
plain tIR would be entitled to com- 
pensation under the compensation' 
act. It Is Improper to make a refer- 



formal decision I 



sued I 






i!rted a 



the 



the negU- 



a the tor 



al 

defendants, purporting to declare that 
plaintiff Is entitled to compensation 
under the act, and to reserve leave 
to apply to flx the amount, should the 

Krtles not agree, will not operate In 
r of plalntlfT's appeal from the dls* 



a compensation act, the court, in case it has juris- 
diction of proceedings to obtain compensation, 
should not disniss the action, but should retain it 
for the remedy to which plaintiff may prove his 
right;** but where in such case the action is over 
the objection permitted to proceed to trial and 
judgment, the judgment must be reversed and the 
court on appeal cannot treat the verdict as an 
award of compensation, or direct a judgment fox 
any amount on the record.** 

U 156] b. Employer Bejecting ot in Default 
under Act — (1) In GenoraL Where the employee 
is entitled to take advantage of the compensation . 
act and the employer has elected not to come 
within its operation, the only questions ordinarily 
left to be determined in the employee's action for 
injury are the employer 's n^Iigenee and the 
amount of damages. Further, a compensation act 
will be given effect as depriving the nonaeceptii^ 
employer of the common-law defenses as against 
an employee 's action, although the employee has 
not elected to accept the act, where the employee 
has no right of election in advance of a determina- 
tion by tne employer to be governed by the act,'^ 

li 157] (2) Hefllgetice of Employer ai Ewen- 
tiol to Becorery. Negligence on the part of the 
employer is an essential to a recovery by an em- 



16B NTS' 769; Dick v.'KnopeflMUUn; 



llonal Zinc Co., 93 Kan. 1«1, 111 P 
; Shade v. Ash Grove Lime, etc.. 
' -193; Piatt V. 



139 P 1 



Co., 92 Kan. 

Swift, 188 Mo. A. 384, 17S SW 431 

(Kanaaa act): Mlddleton ■ " 



--., (Tei.) 18B SW SG«, 

48. Zilch V. Bomgardner, 91 Oh, 

8L 293, 110 NB 1E9. 

44. Shade v. Ash Grove Llrae, StC, 

Co., 92 Kan. 146, 189 P 1198. 

— McHoberts v. National Zlno 



Co,. 



compensation 



I. 361, 



., _1^ P 217. 

for nilai.~"The ele- 

■ ,0 a recovery of 

radically Irom 



_, evidence which 

would support the issue In one Is In- 
appropriate to offer In support of the 

otherr Monn--— -- - -'--'---■ — 



V. Sleywood I 
143. 108 NS 10E8. 

47. Dleti V. Big Muddy Coal, «tO„ 
Co., 283 111. 480, 105 NE 189; Crooks 
V, Tazewell Coal Co., 268 III. 313, lOB 
NE 132, AnnCaHl916C 301 and note. 

"We held In Delbelkis v. Link-Belt 
Co.. 261 111. 1B4, 104 NE 211, AnnCas 
191BA 241, that the relation between 
employer and employee, when both 
accept the provisions of the act, la 
one of contract, of whloh contract the 
said law Is a part, but If either electa 
not to come under the law and ao 
notlflaa the proper authorities, then 
there la no such contract. Where the 
employer has exercised the right of 
election, the employee. In seeking 
redress for Injurlea sustained, is not 
bound by such contractual relation 
and BccordinRly is not limited In hlB 
recovery to the compensation pro- 
vided by the act. He cannot be said 
to be bound by a contract that has 
never been made. Where both the em- 
ployer and the employee have elected 
to come within and be bound by the 
provlBlons of the act, then. In seek- 
ing redroaa under it, the action must 
be brought pursuant to and In accord- 

■ 1 elected 

___ then the 

> their action 

overned In all re- 

a and principles of 

auch actions, ex- 

, . _ _ __ the matter of the 

detenaea of oaBumed risk, fellow- 
and conirlbutorjr negUgenoe. 



tc, Co., £21 A 
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ployee in an action at law, not wit beta nding the 
employer has elected not to come within the pro- 
viaioDB of the compensation act,*^ or is in default 
thereunder," although under the provigionB of the 
act the burden of proving the absence of n^li- 
gence on hia pact may be imposed on the employer," 
who must plead such matter in defense."' 

Ne^Mt of statutory dnties. The employee ia 
entitled to enforce any liability arising from the 
failure to discharge any statutory duty imposed on 



Tacetvell Cob 



I a law which appellant has elected 
by.- Crooks v. 

.__ __., ZB3 III. 343, Hi, 

1 182, AnnCaalSlBC 30*. 
111.— Price V. Clover Leaf Coal 

!>.* Colfax Cona. Coal 



Iowa.— Hunter i 
Co.. 1B4 NW 1037. 

Mass.— WalBh v. Turner Cer 
Dairying Aaxoc., 22S Moaa. !SS. 
NE 889; Cross v. Boslon. etc. R. i 
2£3 Mass. 114, II 
Heywood Bros., t 
143, 108 NE 1058. 

Mich. — Lydman v. De Haas, 
Mich. 128. ISl NW 718. 

N. T.— Dick V. Knoperbaum, 



. iii °£ui 



., 18G SW G5G. 









#. Va.— Watts V Ohio Valley Eli _ 
trie R. Co.. 88 SB tH; De Francasco 
V. Plney MIn. Co.. 88 SE 777. 

Wis, — Salus V. Great Northern R. 
Co., 167 Wis. 54fl, J47 NW 1070. 

"Liability of the employer for ac- 
cidents to employees which are not 
attributable to neyllgence of any one, 
la provided for under the Workmen's 
CompeDsatlon Act: but It does not 

question took place respondent had 
compiled with such acl. Therefore, 
appellant is without remedy, since 
there was no actionable neKllgenpe 
on the part of any one." Salua v. 
Oreat Norlhern R. Co. ■" 



SBOu." 



■*ro make 



1070. 



Bltlon that the IieKlaiat 



ned. It 1 



e tor the proiio- 
— e could have 

. __ •&:.. 

I eliminated 






that It was BO u 

stood that precluding a recovery for 
Injuries due to such Inherent risks 
was a method of shielding the em- 
ployer for paying for InjurleB due to 
— fault of his as that the Leglnla- 
" ■ '-tended, by taking 









' the defense of e 



C Inherent risks efTec 

selves under no compul- 

Ibute such Intent to the 

this act." Hunter v. 



-(* 



plaintlK' . . 
iiuiisL^iii;e that the defendant's duty 
and obligation were enlarged by St. 
1911, c. TBI. But that act takes away 
some of the employer's defenses. It 
does not transform conduct Ihereto- 
fore lawful on the part of the em- 
ployer into neglleence." Walsh v. 
Turner Center Dairying Assoc,, 223 
Mass. SS«. Ill NE 889. 890. 

4S. Bayon v. Bei'kley, 89 Conn. 154, 
SZ A 139; Llndebauer v. Welner, 94 
MIsa. Bli. 169 NTS 987: Dick v. 
Knoperbaum, 1K7 NTS 754- Dc Fran- 
cesco V. Plney MIn, Co., {W. Va.) 8S 

lag nsaUgwui* aa prazl- 

l^'-Defcndant did not 



the employer," such aa that requiring the furnish- 
ing of a safe place to work," or the safeguarding 
of machinery, and this is true, although the em- 
ployee has accepted the compensation act,'° 

[J 158] (3) Oontritatoiy N^ligeac*." Where 
the employer has not elected to come within the 
operation of the compensation aet, he is not, iu 
an action for damages by the employee, entitled 
to assert the contributory negligence of the em- 
ployee ae a defense," unless the n^igence of the 

etc., Co., 221 Mass. 143, 108 NE 1058; 
Dooley v. Sullivan, 818 Mass. B9T, 
10« NE e04. 

■■' ■ Lrdman v. De Uaas, 18B 



[al Under Uie Iowa 

has the burden of proving that the 
Injury to the plaintiff was not the 
direct result and did not grow out of 
the ncgl-lgence of defendant, and that 
no negligence of defendant was the 

^untSI-^ V. cfo"?^ °ConB. *Coal"?o., 
(Iowa) 157 NW 145. 

•1. Hunter v. Coltai Cons. Coal 
Co.. (Iowa) 167 NW 146, 

OB. Smith V. Western States Port- 
land Cement Co., 94 Kan. 501. 146 P 
lOIS; Pula T. C. Hennecke Co.. 158 
Wis. 482, 48S. 149 NW 223 {where the 
court said: 'These statutes are quite 
drastic, but there Ih no mistaking the 
leglBlaclve Intention. The remedy of 
the employer Is to bring hi™»"if 
within the Workmen's Coropeni 

ha-Ti [Laws 

mentioned w ... 

uncomfortable for < 



i Id t; 



pploye 



r the ( 



3 this c 



lutslde 



Tallm; 



. . . . abide the 
; SadowskI v. Thomac 
167 Wis. 443. 145 NW 
r. Chippewa Sugar Ci 
43 NW 1054. 
' Wning Aot I 29 c 

lat It and whc 

1 In force In the sUte a 
statute providing for compensation to 
workmen for all Injuries received In 
the course of their employment, the 
provisions thereof shall apply In lieu 
of the right of action for damages 
provided by such act. Is not repealed 
by the Illinois Workmen's Compen- 



3vlding 



junder 



far a 
er of a 
(or inji 



£,X 






ssClon act Is optional wl 
both MTties. "'- — '- 



Fed. 51, 131 CCA 



Kanttory dntleB of ampIOTsr 
towaxA ■•rrant see Master and Serv- 
ant [2fl Cyc 1079 and passim sea.]. 



. _. . ._ .._ 148 NW 770; 
?esnvs V. Herman Zohrlaut Leather 
:o.. 157 Wis. 203, 147 NW 37: Tall- 
Chippewa Sugar Co., 155 Wis. 



■nan v. Chip pew 
J6, 143 NW 105' 



esnya V. Herman Zohr 



191SB 291; .. 

laut Leather Co., 1ST Wis. 
NW 37, 

OnanUnc inanhlwry see Masier 
and Servant [26 Cyc 1133]. 

BS. Smith V. Western States Port- 
land Cement Co.. 94 Kan. BOl, 146 P 
102«. 



H. 



utttntM 



attHmtorr 



BagUgano* se 
(liCj-c 1228]. 

B7. U. S.— Crucible Steel Porgt 
Co, V. Molr, 219 Fed. 151, 135 CCA '- 

111.— Bell V. Toluca Coal Co., 
111. 576, 112 NE 311; Price v. Ck . .. 
Leaf Coal MIn. Co.. 1S» 111, A. 27. 

Mass. — Pope v, Heywood Bros. 



r and Servant 



272 



' PoFlaMrcaa«a,4«r*lopin*staande&aBfM In t1 



Mich. 128, IBI NW 7JS. 

Tex. — Mlddleton v, Te<«» Power, 
etc^Co., 185 SW 656. 

W. Va.— Walls V. Ohio Valley Elec- 
trlf^ R- Co., 88 SE 650; De Francesco 
V. Plney MIn. Co., 86 SE 777. 

men's compenaatlon act, as originally 

enacted In L. (1911) c 50, (fid not 
abolish the defense of contributory 
negligence. Salus v. Qreat Northern 
R. Co., 157 Wis. 646, 147 NW 1070; 
Besnys v. Herman Zohrlaut Leather 
Co., 157 Wis. 203. 147 NW 37. (2> At 
the next session of the legislature 



e within the c 



ployee wt 
Chicago, e 
NW 321 ; 



.. Herman Z 

.. supra- (3) The effect 
. that aa to an Injury SUB- 
iDu III me Interim between the two 
a the defense was available In an 
Ion based upon the employers' 
illlty act. Krueck v, Phtsntx Chair 
1^67 Wls^266. 147 NW 41, AnnCas 



} 291; 



. Herman Zohr- 



laut Leather Co.. supra. <1) And this 
notwithstanding that the act Im- 

Sosed a penally for Its violation. 
esnys v, Herman Zohrlaut Leather 
Co., supra, (6> Further, since by 
the orfginal act the defense of 
assumption of risk was abolished, 
II became necessary to draw a 
mora careful distinction between 
assumption of risk and contribu- 
tory neglleence. Knauer v. Joseph 
Schllts Brewing Co,, 169 Wis. 7, 
10, 12, 13, 149 7*W 494 (where the 
court said: "It has often been said 
by this court, that assumption of the 
risk is a form of contributory negll- 

Eence; but that does not mean there 
I no distinction between the two. 
The former, In the technical Benas, 
can only exist, as an incident of con- 
tractual relations. Being a purely 
voluntaiT act. It does not involve vio- 
lation of duty by the employee, for 
one <■ nt liberty to subject himself to 
If he sees fit. and. If be does 



lander 



risk. Contrlbul 






between what may bo said b 
two forme of negligence. C 
be negligent In voluntarily 
Ing himself to the dangers i 
as the master r — "■ • 



lubjoct- 



■ II o 



ark. 



of the orainary; .. . 
that Is matter of his own concern. 
Dodge V. Kauffman, IB2 Wis. 171, 
176, 139 NW 741. It does not Involve 
violation of any legal duty. But 
contributory negligence, strictly so- 
called, springs from such a violation. 
So thr ' ■- -•-- 



I the I 
I Incld 



written law. In that one aa a deft 
by some legislative enactments, 
been taken away and the other 
served. ... In contributory i 
ligence there Is an Inadverte 
strictly so called. In stepping a 
from a legal duty one owes to I: 
self, while In assumption of the 
there la a voluntary subject' 



mplied Incident 



iulatlve Annotations, t 
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employee is willful,*' or is the result of intoTioa- 
tioQ on the part of such employee.** ' A similar rule 
applies where the employer is in auoh default of 
payments under the compensation act aa, under 
its terms, will deprive him of its benefit.*" Under 
some of the statntes the employer may plead and 
prove contributory Diligence in mitigation of dam- 
ages,*' or the damages may be diminished in pro* 
portion to the amount of negligence attributable 
to the employee.** 

Proximate ca,iiM. Where the employer is guilty 
of negligence, he cannot defeat a recovery by 
claiming that the contributory n^Ugence of plain- 
ti£F was the proximate cause of the injury.** 

t Code of ISIE 



[4 159] (i) Aiaunpti<Hi of Ri^** The defense 
of assumption of risk by the employee is not, un- 
der the ordinary provisions of tbe compensation 
aata, open to an employer who has not come within 
the operation of the act," and the same is true 
where the employer is in default.** In the few 
oases in which the question has bem specifically 
considered, the prevailing opinion is that the elim- 
ination of the defense of assumption of risk does 
not take away the defense of absence of negli- 
gence,*' but refers to what is sometimes desig- 
nated as voluntary as distinguished from con- 
tractual assumption of ri^,** and this view is ia- 
ferentially supported by the numerous authorities 



C. Uer 

1*9 N1 



neKllge 
overloD 



Colfax 
NW 10; 

otc. R. 
l-ydnut 
161 NW 
Imut Lc 
NW 17. 

botb at 



tiibutor 
tracted 
parlaon 



mltlntl 
ot .tbi 



war ch&llonKed. By reason of the 
compensatloD statute, there "- '*- " 
right so to plead in mltisatlL... ,._. 
the right to plead some contributory 
necllKencea In bar. And If the act 
IB aocepted, section i provides that 
no compensation under the act s"--" 
be Allowed for any injury causei 
th^ eniployft'B willful Intention ._ 
Injure tilmself, or to willfully Injure 
another, nor It the injury Is sustained 
where Intoxication of the employe 
was the pr oil mate cause of the 
injury.- Hunter v, Colfaj: ~ 
Coal Co., (Iowa) 154 NW 103T, 

[bl Bardes of noof. — 11) "IX 

ant has tha bufden of provlnr that 
plalnticr was willfully neKlisent, and 
thus negligent with intent to causf 
the Injury, or that plalntilTB aeflL 
gence was the result of his Intoxl 

V, Colfax Cons. Coal 



Elaat Jordan, e 



:. Co., (Mich.) 



ictlon by coal miner). 

n. Hodges V. Swastika OH Co., 
Toi. Civ. A.) ISG aw SS9; Memphis 
Cotton Oil Co. V. Tolbert. (Tex. Civ. 
L) 111 SW 3oe. 

ea. Lydmsn v. De Haas. IRS Ulth. 
IS. 141, IBl NW Tie. 

"A negligent contributory act Of 
ha plaintiff would not constitute 
in Independent Intervening cause.' ae 
.hat term la usually applied In the 
doctrine of proximate cause, ao aa 

qaality of contributory negllgenoe." 
Lydman v. De Haas, supra. 

'- Sol* oanae dlattnfiii>h*<L — 

'.e that, since the employers' 
"on act took e-—' 

^fenSB," should 
Ray In an action for dam* 

. — — the Instant case, by say- 

ittg- that such negligence was the 
proximate cause of the Injury. If 
counsel simply 'mean that the sole 
cause of the injury was the conduct 
of the plaintiff, and that the detend- 
~knt was guilty of no neglisence. then 
so agree with them that theplalntlll 
annot recover." Lydman v. De Haas, 
18B Mich, lag, 142, 151 NW "-" 

64. What eourtl^ 
of risk see Master 
Cyc imj. 

e«. U. S.— Crucible Steel Forge Co. 
V. Moir, 219 Fed, 151, 115 CCA 49. 

111. — Bell V. Toluca Coal Co.. 21i III. 
ITt, lit KG ):i; DIeU v. Big Huddjr 
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holding that, to wuraat a reoovery by the em- 
ployee, the employer's negligence must be shown."' 

[i 160] (6) Negligence of Fellow Servut."' 
Where an employer has eleoted not to come within 
the compenEution act, he cannot assert as against 
the employee's action at law that the injury was 
doe to the negligence of a fellow sarrsnt.*^ The 
same is true where the employer is in default.'* 

[^ 161] (S) Negligencs of Parson Wliou Ditty 
Is PrescrilMd hj Statute. By some of the statutes 
an employer who has not come within the opera- 
tion of tbe act cannot assert as against the em- 
ployee's action that the n^ligenee in question was 
that of one whose duties are preeoribed by statute." 

[{ 162] (7) Wfllfnl Act of Emploree. Where 
the statute bo provides, the employer may defend 
on the ground that the employee willfully caused 
his own injury.'* 

[{ 163] c. Employee Rejecting Act. Where 
an employer has elected to come under the work- 
men's compensation act and his employee suing 
for a personal injury has not so elected, the em- 
ployer, under the ordinary proTisions of the statute, 
may rely on the defenses of assumption of risk,'' 
negligence of fellow servants,''' and contributory 

sligence," and does not waive such defenses by 



[^ 161] 0. Action by Third PerEon against Em- 
ployer — 1. In General. The statutes commonly 
make no distinction between an action by the em- 
ployee and actions by third persons based on the 
injury to the employee with regard to the abolition 



I of 

lover In reference to aome 
tslde the risks assumed 
under ble contract of employment, 
as. for Instance, the failure of tbe 
employer to furnish safe and suit- 
able tools and appllanoes for the 

be evidence of negllKence of the em- 
plarer. The question often Is 
whether the employes 1b precluded 
from recovery on tbe ground that he 
assumed the risk. If the evidence 
Bbows that by biB nonduct there iras 
such an assumption of rlak. he Is 
not entitled to recover. This Is 
called a voluntary assumption of 
the risk. It is a matter of defenoe 
to be pleaded and proved affirm- 
atively by a defendant If he would 



the plaintiff' knew and fully appre- 
ciated the risk. Tbe doctrine of 
contractual aasumption of risk, that 



I, thai the risk v 



e of t 



Cera Incident to the empioyinent. Is 
not an affirmative defence, but 
elands upon an entirely different 
footing. With reference 'n hbIik 
and dangerB covered by the _ 
the employer owes the empli-, __ — 
duty and so cannot be held trullty of 
negligence. Gleason v. Smith, "" 



Mass. EO, SI NB 460: Murch v 
168 Use ■" " "" "- 



Lffeoted by that part 
s compensation act 
I 1) above referred 
Soaton. etc., R. Co., 
, IDS NB SZO. L.RA 



ea. See supra 
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of the employer's defenses," and for this reason 
the authorities have been considered together in 
the preceding sections.*' 

[4 165] 2. Action for Death by Wrragfnl Act 
Where a death act limits the right of action to 
those cases in which tbe person injured would have 
had a r^ht of action for damages if death bad not 
ensued, the personal representatives of a deceased 
employee cannot sue thereunder where, if he had 
lived, the employee would have been compelled to 
resort to the compensation act." Further, where a 
compensation act is compulsory and provides that 
the system of oompensation established shall be ex- 
clusive of all other remedies, it takes away any 
existing right to maintain an action for wrongful 
death." A statute providing that the employer 
shall, in cases to which the act apnliee, be liable 
only for the compensation prescribed will not de- 
prive dependents entitled to maintain an action for 
the wrongful death of the employee of their right 
of action tl^refor, where they do not come within 
the class of dependents to whom the statute awards 
compensation.** Where the statute provides that 
in case of the death of the employee failure of the 
employer to secure compensation shall permit the 
l^al representative of the employee to elect to claim 
compensation or to maintain an action for dam- 
ages, the dependent and not tbe administrator or 
executor is entitled to elect.^ Under the English 
act the widow of a deceased employee, who has been 
a party to proceedings under the act and haa re- 
nounced her rights to share in tbe compensation in 
favor of the children of the employee, cannot pro- 
Co., as Fed. ttS; Orerntis v. Wa- 
olark Wire Works, fli N. J. L. «10. 
»Z A 114 [ail Bl A ><]. 



Co., (W, Va.) Se SB 777. 

78. Watts V. Ohio Valley Electric 
R. Co., (W. Va.) SS SE 6S9; De Fran- 
cesco v. PIney Mln. Co., <W. Va.) St 
8TS 777 (holding that a mine fore- 
man In the nonperformance of stat- 
utory duty was virtually a vice 
principal). 

74. Middleton v, Texas Power, 
etc, Co., (Tei,) 186 3W 5ES. 

VD. KM^y V. Northwsatern Hal- 
leable Iron Co., ISO Wis. IIS, lEl 
NW 7SB. 

n. Karny v. Northwestern Mal- 
leable Iron Co.. ISO Wis. 116. IGl 
fJW 786. 

TT. Karny v. Northwea 



leablL - 
NW 786. 

leabie Iron < 
NW 786, 
TB. See ■ 



Co., ISO Wis. 81 
Northwestern 



Mal- 



Aehton ^ 
Mase " 



Boston, 






66. lOB 



o., 121 
11918B 
■. Phll- 



West Jeraey Trust Co. 

adelphla. etc R. Co.. 88 N. J. 
96 A 753; Taylor v. Seabrool 
J. L. 407, 94 A 399. 

BO. See supra II ie8-lS£. 

Bl. De Bloa! v. Normandy Water 



. 87 N. 



JiL, 



I a deceased employee 
mant. either express or 

.. accepted aod become 

bv the provisions of I 1 of 

the Workmen's Compensation Act (P. 
L. [1911} p 136), his personal rep- 
resentatives cannot maintain an 
action under the I>eath Act (P. I,. 
[1848] p 151: 1 Comp. St. [1910] p 
1*07), for damages for bla death, 
even though the only dependents 
decedent left eurylvlnB him were 
aliens not residents of the United 
Btatea Oregutis v, Waclark Wire 
Works, 86 n: J. L- 610, 9t A IG4 [aff 
SI A 981. 

8ft. Northern Pac. R. Co. v. Ueese, 
219 U. 8. 614. 36 SCt 2SS [rev 111 
Fed. 2S4, 127 CCA 621 (rev 306 Fed. 
113)1 (boldinK that the construction 
placed on the Waahlngton act by the 
state courta must be followed). 

[a] BootlaBl^ — Action under the 
Employers' Liability Act of 18B0 In 
Scotland Is retained. Banknock 
Coal Co. V. La«rle, [1811] A. C. 106. 
6 BWCC 209 [aff G BWCC 103]; Cook 
V. Bonnybrldge .Silica, etc, Co., 7 
BWCC 907, 

83. McDonald v. Dnnlop, 7 F. (Ct. 
Seas.) BIS; Idimontaitne v. Quebec 
R., etc Co., 60 Can. 8, C. 4«i W- 
lowing app 13 Que. K. B, 11!]. See 
WnntMll V. New Brunswick, etc R. 
N. B, 476 (holding that plain- 



tiff 1 



: bound to i 



the 



ha would proceed 
under the wo rum en's Compensation 
Act or under the Act Respecting 
Compensation to Relatives of Per- 



I Killed by Wrongful J 



.1908) 



79] 



tfiat the I 



L [C. 8. 



brought and procfleded 
vim unoer both acts, and that the 
tamages could be assessed under 
ilther act aa tbe evidence might 

84. Dearborn v. Peugeot Auto 
[mport (^., 170 App. Dlv. 98. IBS 



[a] 



For later oaaea, devalopmanM »nd tlh»at»m In the la 



le cumulative Armotatfona, • 



Beaaon far twle— "This 
la tltl«> pace aaA note Dumber. 
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ceed with an action for damages under the Fatal 
Accidenta Act,*" 

[i 166] 3. Action by Parent foi Injnry to OhUd. 
In the absence of a direct enactment in the statute 
or a necessaiy implication from its terms, a com- 
pensation act will not deprive the parent of a 
minor employee of his independent n«ht of action 
for lo88 from an injury to the minor. 

[} 1(J7] D, Action by Employee or Represento- 
tive against Third FarMn— 1. Feiaon Occutonlnf 
Primary Injury — a- In General. A provision that 
the liability prescribed by the compensation act 
shall be esclusive is construed to apply only to 
actions against the employeo', and does not in- 
vent an injured employee from maintaining a com- 
mon-law action ae against third persons causing 
the injury;^ but a statute de<daring 'that "all 
phases of the premises are withdrawn from pri- 
vate controversy " and that relief is provided " to 



the exclusion of every other remedy, proceeding or 
oompensation " abrogates any right of action as 
against third persona," except as within a proviso 
saving such rights of action where the injury occurs 
away from the plant of the employer.™ 

Employer aa tbird person. When the master is 
engaged in an enterprise altogether independent of, 
and unrelated to, the business in which the servant 
is engaged, it has been held that the master as to 
that enterprise is regarded as a third person.'^ 

Third person subject to act. A provision that 
where the third person causing the injury and tbe 
employer are both subject to the oompensation act, 
the amount of damages recoverable in an action 
against the third person and the persons to whom, 
and the manner in which, damages are payable 
shall be governed by the act, cannot be taken ad- 
vantage of by one who ia an officer of a corpora- 
tion subjeet to the aet, but who occasioned an in- 



eatlon Law bfl:Core the Coi 
or to bring sn ftctton. By parity of 
reasonlns It In not probable, at leaat 
If election be made to proceed undei 



t of kin _. 
IB no standing; ... 
to compel the 



the personal representative of a 
ceased Is brouKTit for the henadt 
next of kin. (Code Civ. Proc 1 1 



„ decided 

upon rules of law differing matt 
rially from those which Koveru th- 
ordlnary action for nesllsence by 



which gi 

the personal representative." Dear- 
born V. = ' ■ " 

ITO App. 



. PDUsaot Auto Impt__ __. 
».pp. DIv. 93, »4, IS6 NTS 769. 
Codling V. Mowlem. ri»14] ; 
K. B. lOSB. 7 BWCC 786 [aft [1B14 
2 K. B. Bl. 6 BWCC 767]. 

80. King V. VlB^oloId Co.. 21! 
Mass. 4ZD, 106 N£ SSS. 

[a] IMaUnMlom tatwauk rtff&ta of 
aoilini. — "At common law, when this 
boy was Inlured, tie gained a riKbt 
of action for himself; and the pres- 
ent plaintiff. hiB mother, gained an- 

for the damage causea to her. The 
former action, that of the boy him- 
self, has been taken away and a dl(- 
t remedy has been subatltuted 
~ t this does not of itaelf 
™nd right of action, that 
of the boy's parent. That the boy 
reeaived full cmmpensatlon for the 
Inlury to himself does not aftect har 
right to recover for her own loss. 
. . . The parent's right of action 

quentlal upon that of the son. It 
was Independent of his right, and 
was based upon her personal loss. 
HIh action was for (he pain and suf- 
fering cauHed by the Injury and for 
the loss of wages or diminution of 
earning capacity caused thareby and 
coming after lie should have at- 
tained full age. Her action was for 
the expense to which she had been 
put by reason of his Injury and for 
the loss of his services or wages 
during hlB minority." King v. V\b- 
cololif Co., £19 Maae. 4SI). 4ZS. 106 
NE »g8. 

[b] Pa)>nM>t of medtoai expeiuat 
by Inaiuai.. — "The provlsloo that the 
Insurer shall pay a part of the med- 
ical expenses made necessary by In- 
Jury to an employee (Part TI, f B) 



does not take away by implication 
the parent's remedy In a c&ie like 
this. Doubtleas the parent oould 
not recover for expense! whlob he 

had not been called on to Incur and 
In fact had not Incurred, but It ' 
not perceived how this couM ha> _ 
any greater effect than to reduce 
somewhat the amount of damag 

--• In which the plaintiff has 






-jneflt under me nui, 

hich it might be contended would 
er from making any claim ' 
lent with the efteot of that 
the employer. The- inBur< 
' if the medical and hospital 



mils 






asted, I 

___ It relie 

ty. for It does i 



Bhe had 



..»"?. 



• at her request, 
~ liable 



Co., MB 



06 NB Sit. 
[c] XiOM of trmfM. — "TI has been 
suggeeted that the statutory com- 

Eansatlon given to a minor employee 
I really a payment of wages, citing 
a detached sentence from the opin- 
ion of A. L. Smith, L. J,. In Irons v. 
Davis. [18»9] i Q. B. S30, SSE. But 
Ibis Is not so. The quantum of the 
compensation Is measured by the 
amount of tiie wages; bnt the pay- 
ment Ib In place of all the rights of 
action that belonged to the Injured 
employee, and covers suffering and 
temporary or permanent disability 
ae well as loss of wages." King v, 
Vlscolold Co., Hi Mass. 420, 42E. 106 



S S8g. 

17. Lester 

. _J, 168 NYS 1068; Hmale v 
Wrought Washer Mfg. Co.. 160 Wis 



.. SO Misc. 



331, 



l34 
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' loa 



"The purpose and effect 

of the Workmen's Camp ensat Ion Aot 
Is to control and regulate the rela- 
tions between an employer and his 
employees. As between them the 
remedies there provided are exclu- 
sive when both are under the act at 
the time of the acoident. The law 
does not attempt In any way to 
abridge the remedies which an em- 
-loyee of one person may have at 
,w against a third person for a tort 
hlch such third person commits 
against him, unless it be in a case 
such as is provided for by sec. 2391- 
etats. 1918 <ch. 699, Laws of 
8). [providing that an employer 
shall be liable to an employee of a 
contractor or subcontractor who Is 
not subject to the act In any case 
where the employer would have been 
liable for such compensation If the 
employe had been working directly 
for him, and that the employer who 
-"■ill become liable for and pay such 
npensatlon may recover ttic same 
im the contractor or subcontrac- 
1, The present case does not 
ne within that section and hence 
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jury while acting entirely in a private capacity." 
A proyision of this character, however, must be 
construed fairly and broadly with a view to confer 
the beneflta intended.** 

[i 168] b. ElMtion of Benedies. By the or- 
dinary proviaions of the compenBation acts, an 
employee injured nnder such cirenmatanceB as to 
afFord him a right to compensation as against his 
employer, and also to impose a liability in dam- 
ages on a third person, has a right to elect whether 
he will seek compensation or damages,** but he 
cannot recover both damages and compensation.** 
However, a release of the tort-feasor may not 
constitute a bindii^ election, unleaa assented to 



by the employer or the insurance carrier." Where 
the injared workman is required by the compen- 
sation act to elect whether to take compensation 
under the act or to pursue his remedy against a 
third person occasioning his injury, his failure to 
elect IS not a defense to his -action against the 
third person," although it will preclude him from 
collecting under the act any deficiency between 
the compensation provided by the act and the 
amount recovered in the action.** 

DMth 1>r wrontfnl act. An election between 
the compensation act and the seeking of recovery 
under a death act is properly made by the widow 
of the deceased employee as administratrix,** and 

party negllKanlly causlns the Injurr 

which nan not be destroyed by the 
act of the Lnjured party without the 
— '•■-- approval of the Ineurer. 



oth. a 
nder t 



] for compen- 

ijiiB act. but not aKolnat 
' compAnaation be paid 
•^t. the association may 
eniorcfl in lao name of the employee, 
or In Its own name and for ita own 
benefit, the liability «( such other 
person.' The employee by his elec- 
tion to take damaces, even If re- 
ceived without suit, and under the 
condition that the cause of action 
must be released, would exercise the 
option given by the statute. It 
would be too technical and refined a. 
construction to trc*t the wording of 
the a<rt as referring solely to an 
action for personal injuries, and. If 
the empUyee had allied for compen- 
sation, the settlement with the com- 
Ciy. If not set aside, would have 
red the claim. Powell v. Main 
Colliery Co., [ISOO] A. C. »tt; Pace 
V, Burtwell. [19081 2 K. B, 718, 1 BW 
CC 1S7." Crlpp's Case, 218 Mass. ESS, 
5RB, 104 NB ItB. AnnCasKlSB 8SB. 
(2) Under the New York law. the 
execution by an Injured workman of 
a release to a third person against 
whom he may have a oommon-law 
cause of action does not aftect his 
right to reeover compensation where 
the release Is without the consent of 
the one liable to the payment of 
compensation, but the amount re- 
ceived for the release may be de- 
ducted from the compensation. 
fVoodward V. Coaklln. ITl App. DIv. 
116, lET NTS 94B. 

[c] -VBAar Wew Jamj Mt.— <]) 
Where a workman Is Injured by an 
accident arising out of, and In the 
course of. his employment, and a 
tort-feasor, other than his employer, 

'- Bible therefor, the right to 

under the act of 1911 

el34) Is not lost by 
, and release of, the 
tort-feasor. Newark Pav, Co. V. 
Klotz, 86 N, J. L.. 4Se. 414, 91 A 91 
(where the court said: "It Is true 
this conclusion makes It possible for 
the employe to secure under the act 
of t>lf double compensation. This 
was probably not the Intent of the 
legislature, though, as we think, the 
result of the language of the stat- 
ute. The dtOculty seems to be obvi- 
ated by the amendment ' 



■■"CTI 



I, ai2. 811. [pi 



vldlni 



' dF^* 



Pamph. L, : 

for deductio 

person)." (2) Conve'rseiy, 

given to the employer oi. , 

of compensation will not dischargt 
the third person. Jaoowlcs v. Dela- 
ware, etc, H. Co., 87 N. J. L. 2TB. 92 
A 948. AnnCasl916B 1222 and note. 

M. Woodward v. Conklln, 171 
App. Dlv. 728, 1B7 NTS 948. 

[a] Season for rale> — "One of 
the primary purposes of the statute 
Is to protect the employee against 
his own Improvidence, weakness. 
Ignorance or shortsightedness In 
compromising his claim for Injuries. 
And a reciprocal advantage or pro- 
tection to the Insurer Is gl<,'eii In the 
form of a claim again et any third 



When a thin . , .. 
or settles a claim he 
full knowledge of this 



e compromise shall 



' corporation liable for 



'I thou 






mlse 



I such relea 



approval Is t^us required. And the 

man does so without sacrlUclng or 
prejudicing the rights of either the 
Insurer or the third party." Wood- 
ward V. Conklln, 171 App. Dlv. 7*6, 
7S9, 157 NTS 948. 

M. L«Bter v. Otis EI. Co.. 10 Iliac, 
8*9, IBS NTS 1068 [aff ISfl App. Dlv. 
BIB, lEI NTS E84]. 

"The requirement that the ■"- 
ployee give evidence o' — '" 
to sue was Intended l 
benefit of the person I 
statutory compensation and was not 
Intended to curtail or affect the ex- 
isting remedies of the employee 
against the third party. Section 19 
fully recognlies the common-law 
remedy of the employee, and there Is 
nothing In the statute to Indicate 
that the Ijeglslature Intended that It 
should be affected." Lester v. Otis 
Bl. Co., 169 App. DlT, Bll, fllB. 16B 
NTS 524. 

»7. Lester v. Otis El. Co.. 90 
Misc. 449, IBS NTS 1058 [alT IBS App. 
Dlv. Bll, 15E NTS 524], 

"It Is doubtless a necessary on- 
„i„_i — .i,_. -.1 — employee 



log du. 



luly ( 



fldenced his 



without hav- 



statute. 8uch „ 

arise only through the failure of the 
employee to claim compensation 
under the statute and his disregard 
thereof In falling to give notice of 
I election. Neither the language 
jrpose of section 



third party.' 
169 App, Dl 
•S. Turni 
Maai -" 



_B6 NTS 624. 

rnqulst v, Hannon, 219 

1. EBB. 107 NE 443 (where 

"It Is provided by 

act that 'any ref- 



Fart V, I 2. of 

Injured shall, when the employee la 
dead, also Include his legal repre- 

Eersons to whom compensation may 
e payable.' These words are com- 
prehensive and Inclusive. They oc- 
cur under the subdivision of the act 
which, among other mlBcellaneous 
provisions, undertakes to define the 
meaning of numerous words used 
repeatedly In the several sections 
There seems to be no sufflclent rea- 
son for giving to this definition any 



m In the law see cumulative Annotations, i 
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is not sfFacted by a raleaBe of the tort-fesBor by 
the employee before his death."* Farther, it has 
been held that an election by the widow of a de- 
eeaeed ranployee to bring an action for death by 
wrongful act does not preclnde a claim for eom- 
pensation by the mother of deceaoad as a de- 
pendent.* Under the Eng^h act, bowever, where 
the employee was paid compensation for a period 
before his death, it has been held that after his 
death an action for damaged cannot be maintained.^ 
Soffldency and validity. A settlement of a elaiin 
for compmisation .and tbe aoc^taiee o£ paymrats 
of eompenaation thereunder will evidenee an elec- 
tion,' and the employee will not be heard to al- 
lege ignorance of the compensation act,* bat he 
may ^ow that the asttiement was obtained by 
frand,' even thoogh nnder the statute a memo- 
randum of Betttement between the indoatrial ae- 
eident board and the employee ii givBii tiie same 



effect as a deasion of tbe board, and is not open 
to collateral attach.* The ri^t and duty to ^e«t 
as to a third person whose n^ligence intervenes 
after tbe original injury does not arise until the 
employee in the exercise of ordinary diligence has 
knowledge thereof.' 

[i 169] c Bight of Employer or Inmrer to 
Eonedy of IbpioyM. A claim by the employee 
against the employer or insurer for compensation 
may, by express provision of the statute, operate 
as an assignment to the employer or insurer of 
the employee's right. of action against the peraon 
causing the injury.^ In a like manner an insurance 
board whioh has paid twrnpensation may enforce 
for its own benefit the liability of such person." 
Other statutes provide that the mnployer shall 
be repaid compensation paid to the eiiy>loyee frcon 
any jndgmNit or settlement in excess of the amount 
wlucb is secured against a third peison.^" 



other than Its natural meanlnK. Tha 
LsKlalaturfl In vnacUnK thlB act 
were dealing In a new way with an 

old subject vhlcb affects vast num. 
bers of plain people. It undertaolc 
to codify the law as Co the relations 
between em pi oyer and employee In 
tDost Industrial affairs. An admin- 
istrative board was created for its 
eSBcutlon, no one of whom was re- 

aulred by Its terms to be learned In 
IS law. The Initial Inquiry as to 
the facts and the application of tbe 
aot la to be made by the committee 
of arbitration, which often may be 
composed entirely of laymen. These 
considerations make neceesary the 
conclusion that this act ou^ht to be 
Interpreted according to ^e obvious 



tlon 



ral : 



I by 



1 it m Part V, 



t under the work mi 






act I 



I the 



r' children, the' beneliolarlt 

different. But the general scheme 
of tbe workmen's compensation act 
contemplates that the mother, to 
irhom alone Itp compensation in 
"" would he paid, iB In a 
- ■ ■-e of the minor 
i. natural obli- 
gation to support her minor children. 
The question does not arise In this 

to decide, whether, In the event that 
the widow In her own right alone, 

trix of the estate of her deceased 
husband, should settle directly with 
the Insurer, ns she may under P.irt 
II, 1 13, an__admlnlsjrator mlghten- 

"■■Iren In whole or ... „_. . „ 
B death I 



...1 Legislature when the 
act was paaaed." Tumqulst v. Han- 
non, 2ie Uass. BSD, 564, 107 NEl 443. 
M. Crlpp's Case, 2ie Mass. S8S. 
6ia. 104 NE E6e, AnnCeBl»I5B SZS 
ana note (where the court said: 
"The right of recovery expressly 
given to his widow sannot accrue 
1 death. Having been cre- 
her benent. It Is independ- 
'. and under 1 22 



ated fc 

•nt of hlL , .. 

can be discharged only by hersalf 
where she Is the sole dependent, or 
by those authorized to act In her 
behalf. MIchlRsn Central Railroad 
Co. v. Vreeland, 22T U. S. BS, S3 SCt 
1»Z. ET L. ed. 41T; Bowes v, Boston, 
IBB Mass. 344. 19 NB 63J, IB LRA 
SeS; Whltford v. Panama R. Co, "" 



104 L. T. Hep. N. S. 438. 

?roviilona of 1 13, 
he amount ' ' 



requiring 



iroviilona of . _.. _ _ 

imount awarded shall be 
■ legal representatives, or 
._ e none then to hla depend- 
ents, but If paid to the legal repre- 
sentative It shall be paid 63" *"' — *' 

the dependents, are admin . 

details relating to the dl.'itrlbutlon 
of the fund which cannot affect the 
right Itself, The Ondlng and ruling 
ot the industrial accident board, 
that the release did not eitlnrulsh 
the widow's claim, was In accordant 
with the statute"). 

1. In re Cahlll, 1B9 NTS loeo. 
a. Gray v. North Bfltlah R. Co.. 
g BWCC 373, [1915) a. C, Zll. 

Barry v. Bay Btate St. R. Co_ 

r .II lin »ic .n.. COm- 

... «i«.. Co. V. 

IG CCA SIS 

(holding that the fact that a work- 
man had received two vouchers for 
monthly Indemnity under the Indus- 
trial Insurance Act [Wash. L. (1911) 
p 34B]. which he did not execute, and 
on which he received no money, does 
not estop him from denying that " 
was within the terms of the act), 
[a] Tot ncampls. — When the e 
ployee underatandlngly signs weeL_. 
■-•- '--payments reciting that 



the "workmens ci 
and also signs a i 



:elpt 1 



State at. 
110 — 



held to have elected 
e act. Barry v. Bay 

222 Uasa. ISO, ITl. 

nu 1011 (where the oourt aald: 
"II he had expressly stated or made 
known to the Insurer that the agree- 
ment and receipts were given "with- 
out prejudice,' as was found to he 
the fact In Oliver v. Nautilus Steam 
Shipping Co., [IROS] 2 K. B. 638, 
upon which he places much reliance 

rascided - "'- "" - " 

I *1, thi 

with nt __._ 

claimed and understood the right 
election had been reserved. Tnn 
right, however, under our statute Is 
exercised when with the approval of 
the board a settlement Is made and 
compensation thereunder Is received 
during disability. The remedies can- 
not be pursued concurrently and the 
choice postponed until Judgment has 
been recovered and then upon tender 






he employee 
4. itarry V. I 



222 Mass. 3S«. 110 . 
evidence was held 
contention). 



sustain 



Barry v. Bay State St. R. Co.,' 
222 Mass. 368, 110 KE 1081. 

T. Fawiak v. Hayes, 1E2 Wis. G08, 
IBS NW 464. 

a. Lester V, Otis Bl. Co., 169 App. 
DIv. 618, lEE NTS E24: Pawiali v. 
Hayes, 162 Wis. S0«, lEE NW 4(4; 



10. Inter-State Tel., etc., Co- v. 
Public Service Electric Co., 8E N. j, 
L. 26. SO A 1062. 

[a] la Vew Jersey. — (I) Where 
an employee was in lured prior to 
the act of ItIS [P. L. (I»13) p 311 
t !3], through the negligence af one 
not his employer, under such clr- 
curastances as to entitle him to 
compensation from his employer 
under the act of 1»1I [F. L. (1S1I) 
p G20I, the employer could not re- 
cover of the tort-feasor for the com- 
pensation paid to the employee under 
the statute] the statutory compen- 
sation is a part of the compensation 
of the employee for services ren- 
dered for which the employer re- 
ceives a quid pro Quo. The loss to 
the employer Is the value of the 
services of the employee to him. not 
.t _ _|j securing 



them. lnt«r-St»te TeL, 



, Co. 
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Extent of naavBry. As to whether, in the ab- 
sence of ezpresB provision in the stlitiite, the 
right of action paaseB to the employer or ioBiirer 
for mere purpoeea of indemnity, the courts are 
not agreed, it having been held that the employer 
or insurer is limited in his recovery to the amount 
of compensation paid;" and, on the other huid, 
that the employer sncceede to the entii« right ot 
action as the real party in interest." Upon the 
theory that the Habitity of a tort-feasor is that 
of an indemnitor, proof of the amount of the 
compensation paid is prima faoie evidence of dam- 
ages which defendant may overcome by showing 
that it is nnreaaonable, or not paid or approved 
in acoordanee with the compensation act ; and 
this is true, although the statute contains no pro- 
vision for notice permitting one liable to be held 
as indemnitor to be heard on the amount of com- 
pensation," sneh as is contained in the English 
compensation act.'" 



HeoBMltr of Talid cUim for compwofttian. Un- 
der a statute providing that the making of a claim 
for compensation shall amount to an assignment 
of a right of action against a third person, a valid 
claim against the employer is pie supposed.'* Hence, 
where a flrsman bad no valid claim against a city 
for eompensation, because of the nonezistenee of 
the relation of maat^ and servant, the city ac- 
quired no right to his claim against a third poraon, 
although it had paid his salary while he was not 
on duty.'^ 

AsaJtmniHit of right of einpIo]r« or issnnc. Ibe 
right of action given to the employer against such 
third person, tort-feiucw, is assignable like any 
other chose in action, and the employer's assignee 
may sue thereon in his own name',*" and this has 
been held true, althon^ the employer is a mwiici- 
pal eorporation." 

Under the English act the person by whom econ- 
pensstion is paid is entitled to be indemnified by 



entitled 
;a. The 

s"S; 

jurt for 
obllEa- 

M prop- 

n Har. 



<3T, 6 VFC? 71, contaluB . 
tng discussion of various 
this section In which it 
paid by ' 



made under t 



But the de- 

}ensatlDn be 






der the agr 



within those 



_ Ehlnk that 1 must hold 

that it la. If It Is not paid under 
the act, why and how is It paid? It 
1h clearly part of the achoma of the 
act that the parties may agree, and 
agreement Is — * "" " — "" "' 



: under the act 



other 



tiiral n 



and 



than according- to the 
ilnv of the words of the 
feel bound to hold 

of the methods con- 



templated by mo luji. myiiiBiii. uiiuor 
such an agreement Is payment of 
Dompensation under the act, and the 
plaintifTs right to Indemnity from 
the defendant follows'"). 

IS. Hornburg v. Morris, 163 Wis. 
31, 1B7 NW BE3, 

17. Homburg v. Morris, ISt Wis. 
11, 157 NW BBS. 

IS. Sandek v. Milwaukee Electric 
R., etc.. Co.. les Wis. IBS. 167 NW 
B79; McGarvey v. Independent Oil, 
etc.. Co.. IBS Wis. BBO. IH NW »9B. 

IS. Saudek V. Milwaukee Blectrtc 
R.. etc., Co., IBS Wia. 109, 112, 1B7 
NW B7» (where the court said of an 
agreement asslKning the cause of 
action to the employee's widow: 
"The flrsl claim ot the defendant Is 
that the reaSBlgnment of the cause 
of action to plaintifT Is virtually a 
irlft to her of public property for 

Erlvate purposes. Her deceased hus- 
and was only thirty-one years of 
age at the time of his death and 
had been earning }tO0 per mnnthi 
hence It Is urged the cause of action 
may be worth JlO.OOO. For the city 



Annotations, a 



B, page and no^efinmbAr. 
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the peracm li^te to pftj 
[f 170] d. Rlflit of Ihlid Penon to Awwt 

Pajntent of OompeuMtion. Where the employer 
or iosnrer oa payment or claim for compensation 
beoomes entitled to enforce the employee's cause 
of B«tion," the third person, tort-feasor, may, in 
an action by the emfdoyee, set up the employee's 
receipt of oompenBatiou." And it has been held 
that this light is not 4o he denied on the theory 
that payment of compensation is a payment of 
insurance,** or because the compensation is fixed 
by data not admissible in evidence in an ordinary 
action.** 

[4 171] i. Private Iiuvren. Accident insure 
ance being a matter of private eontraet, a compen- 
sation law providing for payment of flzed compen- 
sation to injured empIoyeeB will not afFeet their 
rights to recover on aecldent policies.*' 

[( 172] 3. PhyaLdan or BnigMin Chilttr of Uat- 
I>raotice. While under the hroad provision of the 
Washii^on statute** it has been held that the em- 
ployee's right of action for n^ligence against an 
attending physician or suigeon is abrogated," un- 
der other acts it has been held that a settlemeDt 



between plaintiff and his em{>Ioyer, under a com- 
pensation act by which the employer was released 
from all claims on account of the injury to plain- 
tiff, did not operate as a settlement or release of 
any claim for malpractice which plaintiff might 
have against the physicians who treated him,** 
that the employee is entitled to elect whether be 
will proceed under the compensation act or against 
the physician,^ aod that such election may be made 
on discovery of the wrong if the employee has ex- 
ercised ordinary diligence.*" 

[$ 173] £. Pleading aad Proof of Act; Trial 
of laane as to ApplicabUl^. The employer, in an 
action at law by the employee for a personal in- 
jnry,. may by plea set up the want of jurisdiction 
in the court, by reason of the fact that the case 
£all» within the provisionB of a compensation aot;" 
and where he relies on such an act in defense, the 
burden is on him to plead and prove a eomplianoe 
with the law;'* and conversely, where, unoer the 
statute, the employer is presumed to aecept the 
act, in the absence of an election to the contrary 
he must plead and prove the election to the con- 
trary as against the employee's claim for compen- 



to B«11 It for a relmburMment i 
13,000 and Interest.^ If such or 

suit la r 

the citj . 

Olalmed to Iw 

tlon of ttie cause oi 

plnlntirr. We cannot c 

view. Wn iin» con t.11 

the CI 



(orth n 



iothlnc 



It c 



the city tS.DOO. Under the 
the asslgnmBnt the city is to no re- 
imbursed that amount If a recovery 
of that amount &nd coats la had; If 
not, then a lees amount depending 
upon the • •* --■' 



.lothinB If n_ 

assignee prom 



ivery 






thereby 



s had, Thf 

■ I thf 



9 If s 
^ rhlB 1 
slderstlon i 



other 



Is a valuabk ._ 

to the city. In view of the 
terms of Uie assignment we cannot 
say that It Is so grossly Inadequate 
as to amount to a gift of public 
property for private purposes. The 
claim that the city has no charter 
powers to sell the cause of action la 
wholly untenable. Sec. S, ch. IV, 
-. .^. .._ _. .jdg says; """ - 



' of thi 
common council shall hi 
agement and * * 



B the r 



.-.-•ol of the fii , 

-. _ - property of the city, 

except as In this act otherwise pro- 
vided.' The property In question 
does not come under any eiceptlon, 
so It Is left under the control of the 
common council. Being under its 
control. It could sell It to any one 
for an adequate consideration"). 

[a] VnbUo policy. — An agreement 
whereby the city assigned Its cause 
of action acquired by compensating 
.1.. „ij — -J .._ -mpioygg to the 
.„ ..._. amount of the 
settlement to be deter- 



contract, Baudelc 



waukee Electl.u n,, eiu., v-u,, mi 
Wis. 109, 1B7 NW 6T9. 
80. Nettlelngham v. Powell, [1»13; 



a IV. o. iuB, g BWCC 47! tan limsj 

1 K. B. lia, S BWCC 2621; Smith's 
Dock Co, V, Readhead, 11912] 3 K. B. 
J2J, E BWCC <49; fevans v. Cook, 
(1906] 1 K. B. 63. 7 WCC 41' Thomp- 
son V. North Eastern Mar. Engineer- 
ing Co., [1»03] 1 K. B. 428, f WCC 
71; Appleby v, HorsBlev Co., riSSS] 

2 Q. B. Bil, 1 WCC IDS; Dickson v. 
Scott, 7 BWCC 1007, 30 T. L. R, 26e' 
Dally News v. MoNamara, 7 BWCC 
11; Cutsforth v. Johnson, « BWCC 
28, lOS L. T. Re_p. N, S. 138; Bate v. 
Worsey, 5 BWCC 2T«; Qlbson v. 



Dunkerley, 
Rhind, 41 __ 
Steam Nav. Co, 



) BWCC 346; Topping V. 

"- ■ Rep. B71: Pacific 

-,.. .. Pugh, } WCC 39, 

83 T. L. R. 622; Howard v. Driver, 
G WCC IBS: Great Northern R. Co. 
V. Whitehead, 4 WCC 39, See Brad- 
ley V. Wallacee - — — — 

B BWCC 70S I 
denied because 
person 



. 629. 



established) : 



11909] P. 178 (wher 

Mmer-Hetherington, 4' BWCC°80" (to 
same effect). 

la] Claim moat he wlUila sot, — 
In order to succeed upon a claim for 
Indemnity against an award under 
the workmen's compensation act, it 
must be established that the dam- 
ages are paid by reason of. and for 
the liabilities enu^nerated in, the act. 
Atkinson v. Pacific Stevedoring, etc., 
Co., CB. C) 24 DomLR 400, 3? West 
LR 1E4, 8 WestWkly 1339 (holding 
that an award for a lump sum under 
the workmen's com pen sat Ion act can- 
not be made under ) 10, without the 
acquiescence of all parties In the 
character of compensation, and that 
no award for indemnity against a 
third party In respect of the liability 
may therefore be made without the 
letter's consent). 

[b] rallow snTant, — Right to in- 
demnity eilBts as aralnat a fellow 
servant causing Injury. L>ee8 v. 
Dunkerley, [lon] A. C. B, 4 BWCC 
116 ta« 3 BWCC 34B, 102 I* T. Rep. 
N. B. 6877. 

— nnplayer la Joint 

paid to workman. Oory v. 
France, [1911] 

Pao, B. Co. v. A 

fAlta.) 8 BWCC a4C. 

AlthongU no UaMUty 



rta Clay ProduDts, 



Id, [1912] 2 K. B. 



dsati ■ 

under Lord Campbell's 
Dock Co, v, Readhe: ' 
333, B BWCC 44B. 



missloners of Irish lights was 

Into and damaged by a Oerman sail- 
ing ahlp In tow of a tug. the com- 
mlKSfnnPrs Were not entitled to have 
In the award against the 



in favor of one of the ere 
lightship for an injury caused by 
shock from fright before the col- 
lision actually took place. The 
Rlgel. [1912] P- 99. 

31. See supra I 189. 

22. Miller v. New York R. Co., 
171 App, Dlv, Jlfi. 167 NYS 200. 



171 App. 

M. U 

171 App. 



New York R. Co„ 



Dlv, 318, 1B7 t 



) V. Eriokson Constr. Co., 



...- -.8 II. 

. Brlckson Constr. Co., 



Minn. 



89 Wash, 814, 
9a. Vlita V. Fleming. 

128. 132, 166 NW 1077, _ _ 

644 and note (where the court said: 
"It is true that John son- Went worth 
Company, under the terms of the 
compensation act, was required to 
provide medical and surgical treat- 
ment to the Injured employee during 
•'•- '"— •• "" days of his — — •-'•■-■ 



nd to a 



1 to B 



his dlBablllty 
siceeding flOO, 
~~- ' ' this 



iges the relationship between the 
red employee and the physician 
urg^on employed, or affects the 
of the latter to the former. It 



dut 

may be true in a sense mat i-ioctora 
Fleming and Dolan were the agents 
of the employer for the purpose of 
mlnimiiing the results of the Injury 
and shortening the period of disabil- 
ity. Even If Tt be conceded that the 
employer might be liable for the 
negligence of the physicians on this 
theory of agency, this is no reason 
~'~~ the physicians are not liable dl- 
■■ — the patient"). 

— -'- - Hayes, 162 Wis, GOt, 



■hy tl 
- scily „ 

99. Panlak V 
IBfl NW 464. 

80. Pawlak v. Hayes, 162 Wis. B03, 
166 NW 464. 

[a] KevooatlOB of prior slaotloa. 
— Where an employee, who with hlB 
employer was under the provisions 
Of the law, made a claim against his 
employer and received compensation 
and part of his medical expenses, 
and thereafter on discovery of the 
negligence of defendant, a physician 
whom he had employed refused to 
accept therefor compensation from 



it, it was held. In his action against 
the physician for malpractice, that 
the statute contemplated the coex- 
istence of two remedies, either of 
which the employee might pursue, 
that the claim against tfie employer 



was made, bo that, on learning of de- 
fendant's negligence, he might elect 
to hold his employer, or to releasa 
imployar and hold defendant. 
- - Hayes, 102 Wis. 603. 166 



NW 484. ■ 

31. Vennen v. New Dells Lumber 
Co., 181 Wis. BTO, 154 NW 640, LRA 
"--.8A 273, 

.a. SnottsvlUe v. Western States 
Portland Cement Co,. 94 Kan. 263, 
146 P 3G6; Solvuca v. Ryan,,Efto.. Co., 
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fi&tion,*' and he should ask the court to inveetig&te 
these isaues at the oateet of the trial." Where 
the employer is presumed to accept the act the 
employee bringing an action at law for damages 
must prove that the employer has rejected the 
act." Where the employee relies upon a oompen- 
sation act as depriving the employer of particnlar 
defenses he should allege the facts bringing the 
case within the act." But where the employee 
avers that the employer has elected not to come 
within the operation of the act, it is not oeees- 
sary that it contain any averment as to the ac- 
ceptance or rejection of the act by the employee 
where the employee has no right of election in 
ease the employer rejects tht act." Farther, an 
election by an employee before bis death to accept 
compensation ia a matter of defense to be raised 
by plea or answer in an action by his representa- 
tive under a death act, where the employee has a 
right of election which is personal to bim.'* A 
defendant Is entitled to plead and prove that plain- 
tiff's cause of action falls within a compensation 
act, notwithstanding plaintiff alleges that the re- 
lationship of passenger and earner existed be- 
tween himself and defendant at the time of the 



injury." A demurrer to an answer setting np the 
workmen's compensation act is properly overruled 
where the complaint shows that tbe claim falli 
within the operation of the aet.*° 

IncoBsisteiit pleai. Pleas that plaintifE is within 
the operation of a compensation act and that be 
was negligent are not ineoosistent." 

Bnrpliisagc. An averment by tbe employer tt^t 
he ia governed by a compensation act may be re- 
jected as Burplnsage where it amounts to an aver- 
ment of a legal impossibility." 

Jury triaL Defendant in an action for damages 
has a right to a jury trial upon the qnestion of 
whether tbe parties are Snbieot to the comp»isa- 
tion act;*^ bat where the parties proceeded to hear- 
ing on a piea raising that question before the 
judge, without objection and without insisting upon 
a trial by jury, the right is waived." 

InstniatimuL In aceordanoe with the mles 
governing instructions generally,*' instmctions sa 
to the operation and cSect of compensatitm acts 
must not be misleading or confusing,** and matter 
covered by other instmctions need not be re- 
peated.*' Where tiie evidenee is oonclusive, the 
court may properly charge that a particnlar case 



:o„ 78 Or, 



r 19«: J' 

402. HO w.. .. - 

Time Sturap Co,, 1»2 III. A. B38. 

Is] FlMMlu nlnlon of wmui 
BlOB. — "The aefenaa.m has pleaded 



t In this action. In which 
that the plaintiff la entitled lo in- 
demnity under the compensation act- 
But the same was prepared and de- 
livered by two memtera o( tl^ 



them, and It do«B nof Imprees us ai 
having any more binding eJTe-- "■-•■ 
a private expreBBlon of oplnli 
trial ludgs upon the alre'i • 
SuBinlk V. Alaer LogKlng 
IBS. 187, 147 F 922. 

33. Qorrell v. Battel!* 
370. 144 P 244. 

Fa] n»tMnt lalslnr pni 

— Where a complaint eeta l. 

traot of hiring between employer 
and employee, made subaequent to 
the taking effect of tha workmen's 
oompenHation sot (P. L. [1811] p 
1S4). and does not aver that the con- 
tract contained any eipresB state- 
ment In writing that I 2 of the aA 
was not Intended to apply, nor that 
any written notice to that effect was 
Kiven, It will be preaumed that the 

fiarties accepted and were bound by 
he provlaiona of that section. Qre- 
futlB v. Waclark Wire Works, 86 N. 
, L. eiO, S2 A 354. 

34. Spottsvllle V. Weatern Statei 
Portland Cement Co.. 14 Kan. £GS, 
148 F 858: Gorrell v. Battelle, 11 
Kan. 8T0, 14* P 244. 

35. Krlsman v. The Johnston Cllv, 
etc.. Coal, etc, Co., 190 III, A. 8lS; 
Bateman v. Carterville, etc. Coal 
Min. Co., IM 111. A. IGT. See Synkua 
V. Big Muddy Coal, etc., Co., 190 111. 
A. 602. 

[a] A oartUad 00V7 of Uw noUoa 
of rejection filed with the bureau of 
labor atatlstlca Is the best evidence. 
Bateman v. Carterville, etc.. Coal 
Hin. Co., ISS III. A. SG7. See Srnkus 
V. Big Uuddy Coal, etc. Co.. 190 III. 
A. (02. 

30. Hodgea V. Swastika Oil Co., 
(Tex. Civ. A,) 186 SW 389. 

[a] AasDusA ciak<— "It follows, 
we think, that the defense of as- 
sumed risk Is not denied to an em- 
C lover who does not have In his serv- 
:e more than five employes, and Is 



not available to employei 

In their employment mo 

employes. This being tru 

Uttk. it they desired to 

case In the class of cases in wnii 

such defense Is denied, should ha' 

alleged the necessary ' 

they did not do so. 



who have 

than five 
the plain- 
ring their 



I tfilnk th( 



istalned the 

Hodges V. Swastika 

Oil Co., (Tex. Civ. A.) 18B SW !6B, 



IBS ill. A. 20_ 
38. Behrini 

78 Or. 

_«■, Wa, 



. Superior CtMi Co.. 

fer V. Inspiration Cons. 
ArlE, 21E, 149 P I08B, 
isinik V. Alger Logging Co., 



_„ 'ifrl 

Dells Lumbe. ... _._ 
NW 840, I,RA1918A I7S, 



V. .American Bridge 

048; Vennen v. New 

■61 Wis, 870, 1B4 



pent 



m pi led 



rT answered that he had 
law the t 



say that the 

luded from said law. 
lerlcan Bridge Co.. 1B8 



l^ury ii 

41. bussntk v, Alger 
76 Or. Ig9. 14T P Sjf, 

43. Diets V, Big Muddy Coal, etc, 
Co,, 268 111, 480, lOE NB iS9. 

" ~ounCs Case, 218 Mass. 141, 



r IiOgglng Co., 



08 NE 1 
44. Young's CaH 



S NB 1 



SIS I 



. 846, 



43. See Trial (38 Cyc IBS 



K! Cyc 1B941. 
lano, 273 III. 188, 
111 NB 742: Daniels v, Charles Boldt 
Co,. (W. Va,) SB SB 818, 

(a] AppUoatlon of rDls.~"InBtru«- 
tlon numbered 1, rejected, would have 
told the Jury that If they believed 
defendant had accepted the provi- 
sions of said act 'and had oomplled 
with Its provisions In the payment 
of premiums, etc, then tbe plaintiff 
cannot maintain this action and you 
should find for the defendant.' 'The 
objection to this instruction, justify- 
ing its rejection. Is that It would 
have left the Jury In doubt as to 
what was Intended to be covered by 
the et cetera, referred to therein. 
The material question before the 
Jury was whether plaintiff had 
notice that defeijdant was operating 
under the workmen's compensation 
law. This Instruction magnified the 
fact of payment of premiums, not 
controverted, and mlnimlied the Im- 
portant factor, which was contro- 



verted, of notle 



I to the employee, and 
1 was calculated to 
infuse the Jury, and 



', Charles Bold 



88 SB 618, EIG, 

4T. Devlne v, Delano. 272 III, 186, 
111 NE 742: Oooks v, 'TaMWell Coal 
Co., 262 111, 343, lOG NE 1S2, AnnCaa 
1916C S04. 






considered' b 



. Work- 
appellee's 
should be 
reducing 



Compensation 
itrlbutory negllgei 

- -.y the Ju . . „ 

he Jury were in another 

however. Instructed that 

If the defendant has elected not to 
provide and pay the compensation to 
injured employees under the provi- 
sions of the Workmen's Compensa- 
tion act it cannot escape liability for 
Injuries, !f any are shown hy the 
evidence, sustained by the plalntlft 
arising out of and In t*-- -' 



his 



mployi 



ent, < 



I though 
v>dence, that 1 






proximately caused hy the contribu- 
tory negligence of the plaintiff, and 
the Jury were Instructed^ that In such 
case the contributory negligence. It 
any Is shown by the evidence. 



rooks V. Tazewell Coal Co., 2«f IlL 

13, 349, lOB NB 13Z, AnnCaBl91tC 

14, (2) "Counsel argue that the 
lurt erred In its rulings as to ths 
ndtng effect of the w" " - 



.K' ,...__ 

__. __.., hlch deceased 

signed before he entered the employ- 
ment of plaintiffs m error. This ap- 
plication stated, among other things, 
that the deceased had been Informed 
of his duties as switchman by a 
representative of the Wabash Rail- 
road Company, and 'that the per- 
formance of said duties will expose 
me to great danger, the risk of whlc 



e for 



1-aeir.' The o 



t In- 



ted the Jury, on behalf of d«- 

-• '- , that said clause 

not binding 



fendant < 

Just quoted was not binding upoit 
the deceased and was not binding 
upon defendant In error so far as It 
purported to charge the deceased 
with assuming any risk or danger 
occasioned by plaintiffs In error's 
negligence; that such clause to that 
extent was void. The contract, as to 
that clause, was clearly contrary to 
" 1 V, Chicago, 
90 NB IIJF*; 



■, A«<rtiovMU«te and ol 



a tbe law ■•• cumulative Annotations; a 



« title, page and n< 
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falls vitlun tli« tanns of » aompensation »ct** 
Haw tri^ Whsn, in an witioa for death 
agaiiut a third penon, the ease is tried on the 
erroDeona theoi? that a compeoGatioii aat does not 
apply, the trial court on bein^ convinced of ita 
error ahonld not grant a aw trial but ^oiild l&- 
dnce the verdict to an amount coneBponding to 
the amount allowable under the compensation 
act* 

BflViaw. A finding that defendant was a sub- 
aeriber under a compeiisation act cannot be re- 
viewed where the evidence oh which it is based ia 
not reported." 

harmless orror. Krror, if any, in striking a de- 
fense baaed on a workmen 'a compenaatioo act ia 
harmless, where the evidence is such that such de- 



fense must neeesaarily fall," In an injured serv- 
ant's action against his employer who had not 
accepted the workmen 's compensation act, any 
error in the unneceaaary alle^ialione by plaintiff 
that defendant employed large numbers of em- 
ployeea, and that it was not a aubaoriber to the 
act, was harmless." Where a declaration contains 
a count on a common-law cause of action, and a 
count alleging that defendant had elected not to 
be governed by a compensation act, defendant ia 
not prejudiced by the action of the trial court in 
permitting both counts to be submitted to the jury 
and in allowing the defenses of assumption of 
risk and contributory negligence to be submitted 
as to the first count and excluded aa to the second." 



XVL mSUBAN'OB FUSDS AMD PREHIUHS 



r j 174] tinder the acta whjeh may he claasi- 
fled as insnrance acts,"* provision is made for the 
creation of an insurance fund through the collec- 
tion from employments included within the scope 
of the act of assesamenta in the nature ' of pre- 
miums." The claim of the state against the em- 
Eloyer for an assessment of this character has been 
eld not to be entitled to priority in bankruptcy 
proceedings as a tax due the state," nor will it 
take precedence ov€t the lien of a mortnge prior 
in time to secure a debt to an individual. 

Olassiflcatlon of rlska. Where a single enter- 
prise involves a number of occnpationa which are 
scheduled in different risk classes, some of whieh 
take a higher premium rate than that accorded to 
the enterprise, aod aome not, they will take the 
enterprise clasaifioation if ao interrelated as not 
to be clearly separable; otherwise each occupation 
takes the rate of its particular elaas.** 
' Pnblic contractors. Where public work is being 



done by contract, the state does not waive its right 
to premiums by failure to collect them in ad- 
vance." By the express .provision of the act a 
city may be authorized to collect from its con- 
tractors, where its public works are done by con- 
tract, anch sums aa it is obligated to pay to the 
accident fund oa account thereof," and the sum to 
which it is entitled may be withheld from the sums 
due the contractor." 

Default. Where there is no statutory profailn- 
tion a power conferred on a commission to demand 
payment of a premium carries with it the power 
to allow a reaaonable time for compliance,** and 
until the expiration of such time the employer can- 
not be held to be in default.** 

Self-inanrera. Under some of tbe insurance acts 
the employer may relieve himself from liability for 
premiums by becoming a self-insurer on satisfy- 
ing tbe commission of his ability to continue pay- 
ments awarded." But the lish and changes of 



! defer 



lould t 



i of B 



neld c 



t that this 



> fur 



— -t was loBt by the .^,.,. ^^ 

Worhmen'a Compensation acl. Sec- 
tion 1 of the act provides that if the 
employer rejects the provlatons of 
this act he cannot escape Habtllty on 
account of the aaaumptlon of risk 
on the part of the employee. The 
Inatructfon here In question does not 
Intimate that the deceased, under the 



with a 



mleht 1 



H the 



t be charged 



Isk In the e 



mltv 
rish 



number of plalntllfB In error's In- 
structions expreasly stated, aa given 
by the court, that he would thus be 
charged with aaEumlng the risk. The 
courf did not err In givtni this In- 
Btructlon." Devlne v. Delano, ZT2 
111. 1G6, IBB. Ill NE T42. 

«■ Wheeler v. Contoocook Mills 
Corp., 77 N. H. 6B1, 94 A 266. 



nV' ^ 



"Under _, 

Washlnston, the a 
a premium Is a i 
"-n upon a - 



Waahlncton Timber C 



pay roll, accardlni 

half per cent on t 
and Ave per c: 



S Fed. »SS, 



I the demands on It without i 



I Blnsle establishment 
iveral occupations llatf 
risk classes the prei 



roll of each occupatli 



rable. 



. If sepa- 

Included 

than the 



prlae where the road othi 
tunnel had been conatructeo, tne pay 
roll for which was separate, was sub- 
ject to the tunnel construction rate. 
State V. ChlcBBO, etc., R. Co., 10 
Wash. 43B. lil P 197. 

6B. State V. Seattle. TS Waah. IM, 
112 P 15. 

fa] Oalonlatlon ob aotnal par roIL 
— -Under the workmen's compensation 
act (L. [1911], 74 I 4). provldtns 
that the Initial payment to the acci- 
dent fund for 19U shall be prelim- 
inarlly collected on the pay roll of 
" ' of the last preceditiB 

-' oporatlon. and that 
__ich year an adlust- 
ts aball be made on 



1 months of 



the basis of the actual pay 
stats may wait before attem 
collect payments until contr 
completed, and may then c 



furfnc^t^"" 



liable. State v. 

'. Seattle, TS Vfash. SIS, 

-. Seattle, 73 Wash. 19S, 

'. Orays Harbor Corn- 
Fed. 1- 

me'rcIafOo.raOS Fed. I.. 

BSeet of default ob rlciit to aaaart 
eonunon-law dafasaaa see supra || 

lBB-18!. 

•*. Wlnfleld V. New York, etc., R. 
Co.. 1*B App. DIv. SEl, 1S3 KSS 4*1: 
Kenny v. Union R. Co., IBS App. Dlv. 
497, IB! NTS 117. 

[a] BUsct^'Tt Is true that the 
fltatute permits the Compensation 
Commission to accept the employer 
as a self-tnaurer. If he satisfies It of 
his ability to reepond or furnlshea 
to It proper security, but when be 
beeomBB a aelf -Insurer he. In effect , 
takes the place of the State fund aa 
an Insurer and his liability therefor 
under the act is not strictly as an 
employer but as a eelf-lnaurer. He 
*■-! taken the place which the stat- 

— . — ^,[y Intended th- " 

e and necessarily 



Insurance, but the company 
elation Is simply taking the ~ 
the State fund. The self-lni 
company or the association 



ZEr." 
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bnsineBB &re suflb thftt it is evident tbAt the ordi- 
□aT7 individaAl .or finn cannot qualify as a self- 



nneuned prsmioma. The fact that a compensa- 



tion law is deolared nnconatitntional will not re- 
lieve insured from liability for unpaid premiumfi 
on a policy of inaoranoe covering the lialnlity of 
insured under such law.** 



XVn. AinCXNISTRATITB 0FFI0EB8 'AND BOAADS 



[i 175] The details of administration of the 
workmen's compensation acts are intrusted some- 
times to a commissioner and sometimes to a board 
or commission variously constituted and desig- 
nated." Where a board or commission is em- 
powered to moke rules governing the administra- 
tion of the act, in the absence of the promulga- 
tion of formal rules, the practice of the commis- 
sion would have the same efl^ect." An appropria- 
tion to an industrial hoard for an attorney is in- 
valid where the attorney-general is tbe chief law 
officer of the state, and the only ofBcer empowered 
to represent the people in any suit or proceeding 
in which the state is the real party in interest, ex- 



ployee." WlnDeld v. Naw York Cant, 
etc.. R. Co., 168 App. DIv. tGl, tG). 
1B3 NTS 4»». 

•B. McQueenc]' v. Bulphen, 167 
App. DIv, BIS, Its NTS GC4. 

N. New Amsterdam Casualty Co. 
V. Oloott, 1«B App. DIv. I»8, ie4 NTS 
77!. 

[al Kaasos for nla. — "The fact 
that thereafter the act wbh held to 
ba void did not destroy the risk — 
qua rlalt — which oilatod" while the 
act was In force. It would aaem. 
however. »a If all doubt was removed 
by the aEreement of the part lei 
thcinselTes, for r""~ "' """ 



shall be retained by the Company re- 
■ardleas of tbe oonatructlon which 
may be Klven by the courts to tbe 



eat Ion. 



Nen 



ttr. See statutory provl 

ea. Barrett v. Orays Harbor Com- 
mercial Co., 209 Fed. 36. 

as. PergUH V. RusBol. 270 III. a04, 
110 NE ISO, AnnCaalSlSB 1120. 

n. In re Filer. 146 Wis. 6SS, llS 
NW 584. 

n. Wilkinson v. Harcer. lit 
Minn. 201, 14S NW itZ. 

' a smplojaas oom- 
w created by I.. 

_„ _. .... „._ -. „ ItB 

members public offlcere, so that thay 
were relieved from personal- liability 
for debts contracted In the name of 
the commiBBlon beyond the amount 
of Ita appropriation with a oredltor 
having no knowledsa of the de- 
flciancy. If the members contracted 



cept where the constitution or a constitutional 
statute may provide otherwise." Where a state in- 
dustrial commission has duties to perform iu ad- 
dition to those imposed by a workmen's compensa- 
tion act, payment of the salaries of the members 
will not be enjoined at the suit of a taxpayer on 
the ground that the compensation act is unconsti- 
tutional."' A comimsBion appointed to investigate 
the subject of workmen's compensation in other 
states and countries and to draft legislation is not 
to be regarded as a governmental body, nor its 
members as public officers, in determining their 
personal liability for debts contracted in the name 
of the commission." 

debts in behalf of the oonmlaslon in 
excess of their appropriation without 
dlacloaliw Its oondltlon they are per- 
sonally llabte: but if they disclosed 
the oondltlon of the appropriation so 
that plaintiffs who contracted to do 
■- •— •' ' that the fund 



... JtlpulatlriK for personal 
liability, they oannot recover from 
tham peraonally. Wilkinson v. Ifer- 
cer. m Minn. 101. US NW 3<3 (hold- 
nx that with the ground of liability 



as stated there was n 

'""in the complaint t. 

t with defendants ■ 

rdajits did not " 

1 of the fund: 



varlanoe be- 
■ Ing a con- 
proof that 
« tfaa con- 
did tbe fact 



uiLiuii ui iiifl [Ulia: n«r uia mo Ba*:L 

that plalntliTs obtained knowledge of 
the oondltlon of the fund, attar tlM 
performance of a substantial portion 
of tbe work, prevent a recovery). 
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